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SUCCESS 


Success as a lawyer is made more rapid and more certain by 
the selection of the proper working tools. They help win 
cases. It has been our pleasure and privilege to supply the 
Bench and Bar of Massachusetts with the best in lawbooks 
since the founding of this Company in 1882. We especially 
recommend the following publications to help you win more 
cases . . . more easily: 


Alexander: Federal Tax Handbook 
American Jurisprudence 

American Law Reports 

American Law Reports, 2d Series 

Permanent A.L.R. Digest 

Annotated Laws of Massachusetts 

Ballentine: Self-Pronouncing Law Dictionary 
Clark: Summary of American Law 

Couch: Cyclopedia of Insurance Law 
Henderson: Introduction to Income Taxation 


Newhall: Settlement of Estates and Fiduciary Law 
in Massachusetts, 3rd Edition 


Newhall: Supplement to 3rd Edition of Settlement 
of Estates and Fiduciary Law in Massachusetts 


Remington on Bankruptcy 
U. S. Supreme Court Reports, L.ed. 
VU. S. Supreme Court Digest, Annotated 


We shall be happy to supply further information about any 
of these publications upon request, without obligation to you. 


The Lawyers Co-operative Publishing Co. 
Bochester 3, New York 
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State Street Crust 
Company 


has for years enjoyed very pleasant and satisfac- 
tory relations with lawyers in the capacity of 
co-trustee. Through this relationship, the pro- 
fessional man is able to obtain relief from the 
numerous administrative details involved in han- 
dling trusts of various kinds. 


The State Street Trust Company confines its ac- 
tivities to the business and administrative phases 
of estate work. It does not draw wills or trust 
instruments; it refers its customers to the custo- 
mers’ attorneys for the preparation of these docu- 
ments. It is customary for the State Street Trust 
Company to entrust legal work in connection 
with an estate to the lawyer who drew the will. 


Bank accounts are welcome and modern safe de- 
posit vaults are available at each of our offices 
for the use of those needing protection for securi- 
ties and other valuable papers. 


Main Office 
Corner State and Congress Streets 
Union Trust Office: 24 Federal Street 
Copley Square Office: 587 Boylston Street 
Vass. Ave. Office: Cor. Mass. Ave and Boylston St 
Boston, Mass. 


Vember Federal Reserve System 


Vember Federal Deposit Insurance Corporation 
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TENTH ANNUAL MASSACHUSETTS LAWYERS’ 
INSTITUTE 


Mayflower Hotel, Plymouth 
Friday and Saturday, June 8 and 9 


The Tenth Annual Massachusetts Lawyers’ Institute will 
be held at the Mayflower Hotel on Manomet Point, in Ply- 
mouth, the same spot that we visited last year. We have 
planned what we believe to be an outstanding program which 
we hope will measure up to last year. This year we have 
the entire hotel and there will be no difficulties with accom- 
modations. 

On Friday afternoon, the Institute will continue where it 
left off a year ago, with a discussion of “What’s New in 
Probate Law and Practice”. Guy Newhall, of Lynn, author 
of “Settlement of Estates”, and Walter H. Gilday, Register 
of Probate for Plymouth County and author of “Manual of 
Probate Procedure’’, will be the speakers. 

On Friday evening, “The Galloneers”, a celebrated chorus 
of male voices from the Brockton High School, Brockton, 
Massachusetts, will present a musical program, to be sup- 
plemented by an “Expose of Card Sharps” by Arthur Monroe, 
of Boston, Massachusetts. 

Saturday morning, in order to accommodate the expected 
overflow crowd, the Institute will conduct two simultaneous 
sessions. One session with Richard H. Field, of Harvard 
Law School, presiding, will discuss “Price and Wage Freeze’, 
with Attorneys Reuben Hall and John W. Morgan leading 
the discussion. 

In the other session, the speakers will be Commissioner of 
Corporations and Taxation, Henry F. Long, Judge John E. 
Fenton of the Land Court, and Mr. Samuel Joslow, Director 
of the Reading Institute, who promises to teach the lawyers 
how to read at least three times as fast as they now read. 

Saturday afternoon, at 2:30 P.M., the Annual Meeting of 
the Association will be held, with the election of officers, and 
a discussion of matters of timely importance to lawyers. 

Saturday evening there will be the Institute Dinner, with 
remarks by Samuel P. Sears, President of the Massachusetts 
Bar Association, Honorable Paul A. Dever, Governor of the 
Commonwealth, Honorable Stanley E. Qua, Chief Justice 
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of the Supreme Judicial Court, and an address by Honorable 
Hugh D. McLellan, former Judge of the United States Dis- 
trict Court. 

A special program is being planned for wives and families 
of the lawyers attending the Institute, including a sight-seeing 
tour, golf, bathing, and other sports, by the Plymouth County 
Bar Association, the Town of Plymouth Bar Association, and 
the Town of Plymouth’s Chamber of Commerce. 

The Bench and Bar Golfing Society will hold their meeting 


on Friday afternoon at the Plymouth Country Club which is 
near by. 


GEORGE L. WAINWRIGHT, 
Chairman, 1951 Lawyers’ Institute. 





NOTICE OF THE 40TH ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 


The 40th Annual Meeting of the Massachusetts Bar As- 
sociation will be held at the MAYFLOWER HOTEL, PLY- 
MOUTH, on Saturday, June 9, 1951, at 2:30 p.m. in connec- 
tion with the Massachusetts Lawyers’ Institute, for the election 
of officers for the ensuing year, consideration of committee 
reports, and for the transaction of such other business as may 
come before the meeting. 

The report of the nominating committee accompanies this 
notice as provided in the by-laws; also the Treasurer’s report. 


Frank W. Grinnell, 
Secretary. 











REPORT OF THE NOMINATING COMMITTEE 


The Nominating Committee herewith submits its nomina- 
tions for officers and members at large of the Board of Dele- 
gates of the Massachusetts Bar Association to fill vacancies 
that will exist at the annual meeting to be held on June 9, 1951. 


President: SAMUEL P. SEARS, Newton 


Vice-Presidents: GEORGE L. WAINWRIGHT, Brockton 
ROBERT W. BopDFISH, Springfield 
REUBEN HALL, Newton 
FRANCIS X. REILLY, Westboro 
JOSEPH SCHNEIDER, Brookline 
FRANCIS J. QUIRICO, Pittsfield 
ARLENE F. MOLLoy, Swampscott 


Treasurer: PARIS FLETCHER, Worcester 
Secretary: FRANK W. GRINNELL, Boston 


Asst. Secretary: WILLIAM B. SLEIGH, JR., Marblehead 


Members at Large—Board of Delegates 


Thomas M. A. Higgins, Lowell 
Harold Horvitz, Newton 
Edmund J. Campbell, Brockton 
Frederick M. Myers, Pittsfield 
Donald T. Field, Brookline 
Roger B. Tyler, Brookline 
Charles S. Bolster, Cambridge 


Respectfully submitted, 


Raymond F. Barrett 

Gerald J. Callahan 

Lawrence R. Cohen 

Mayo A. Shattuck 

George F. Garrity, Chairman 








TREASURER’S REPORT FOR 1950 


January 1, 1950 
Worcester County Trust Co. checking acct. $3,088.55 
Worcester County Institution for Savings .... 2,000.00 
Worcester Mechanics Savings Bank ................. 4,000.00 
George H. Nutter Fund—2 Series “G” U. S. 
War Savings Bonds 








eS eee $1,000.00 
fh ~ EIN sissccerscarneneneenncs 500.00 1,500.00 $10,588.55 
MEMBERSHIP RECEIPTS 
BRED Peaior Current TOROS. ccssiissecsstscsnsscticsenessess $412.00 
BOGS BemieW Curren’ TOW cccnccecccccciccscscsccstscscscsee 10,350.00 
1950 New Member Junior Dues ...........cccccceeeees 310.00 
1950 New Member Senior Dues ...............c0000000 210.00 
Dues for 1949 and prior years ..........c:ccsceescesseeee 250.00 
1951 Junior dues paid in advance (1 for 1952) 6.00 
1951 Senior dues paid in advance .................:00 20.00 
Total Membership Receipts. ................ 11,558.00 
MISCELLANEOUS RECEIPTS 
TRIES TI NID ssissssdenserseneiisssnsiteseonapeccses $166.12 
U. S. Savings “G” Bond, interest ................0000. 37.50 
Sale of Mass. Law Quarterly ....................ccccesssees 21.62 
Mass. Law Quarterly advertising. .................. 860.00 
Law Society Scholarship Fund ....................0000 4,625.00 5,710.24 
MU I oe icriirrtcccccnnnciteessatectiontianicane $27,856.79 
DISBURSEMENTS 
SE PE IG Sisson ccntccsinenincscesendistavesinnen $4,768.67 
IE MO itascisencnvcecstesserissistiteasecnnines 118.70 
INN IID: ssctccencntoncovacnasscnsosnrouciatncoion 464.00 
MI, Ti TI hseiccccnsscesvesccecsasccdiisccsssncivns 4,193.34 
Law Society Dinner net expense ................00 694.56 
GRID SII OOD oiivrciccssiesnensnsscssscccinsenscssessece 157.72 
Be ae NSO EE 194.50 
Executive Committee Expense ............cccccccceeeees 537.27 
Mass. Law Institute ...................... $1,391.04 
Less received from 
PIED, ecsisctinensncicscosciecsens 762.10 628.94 
PE IIIS scisconcsticosnsncshSoddsiesiameoosoescccanssis 11,757.70 


Balance on hand December 31, 1950 





$16,099.09 
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Distribution of Balance on Hand: 
Worcester County Trust Co. Checking Acct. $1,974.09 


Law Society Scholarship Fund ................000 4.625.00 
Worcester County Institution for Savings... 4,000.00 
Worcester Mechanics Savings Bank .............. 4,000.00 


George R. Nutter Fund, 2 Series “G” 
ee ae 1,500.00 


$16,099.09 


We, the undersigned, appointed under date of December 20, 1950, by 
Samuel S. Sears, President of the Massachusetts Bar Association, to 
audit the report of the Treasurer of the Massachusetts Bar Association 
for the year 1950, report as follows: 

“We have examined the books and accounts of the Treasurer and 
certify that they are correct.” 

Reuben Hall 
Thomas M. A. Higgins 
January 18, 1951. Auditors 
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Be Ths, Be Cig TT FED citsneniettieicimeraenmtinin 64 
Re IY sccecithccitneistieenstiticnies veinnhiaeihalibititigheinnitlaipaai 64 
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REPORT OF SPECIAL COMMITTEE ON 
UNAUTHORIZED PRACTICE BY BANKS 


Submitted for Discussion at Annual Meeting 


A committee consisting of Albert M. Chandler, Esquire, 
Fredric S. O’Brien, Esquire, and the undersigned was ap- 
pointed by the president at a meeting of the executive com- 
mittee held on December 20, 1950, to consider the unauthor- 
ized practice of law by banks, with a view to taking remedial 
action. 

The committee has worked on the problem and, as a result, 
has prepared a “Declaration of Policies’’ which is printed 
herewith. If i: is acceptable to the banks involved, we be- 
live it will go far towards solving the problem of unauthor- 
ized practice of law by banks. 

A meeting was held on Friday, March 23, 1951, at which 
representatives of the banks, President Sears, and members 
of this committee were present. The representatives of the 
banks had present as their counsel Mr. James Brown. 

The meeting discussed the “Declaration of Policies’’ pre- 
pared by the committee, and it was indicated by at least some 
of the bank representatives present that they would not accept 
the policies as set forth in the Declaration. 

In the time that the committee has been working, it is 
apparent that the unauthorized practice of law by banks does 
not consist of single, isolated instances, but instead represents 
a pattern which could not be the result of accident or mistake. 
If, as the committee anticipates, its efforts to procure an agree- 
ment of the banks to the “Declaration of Policies’ printed 
herewith fails, the committee is considering recommending 
that the Massachusetts Bar Association file in the Supreme 
Judicial Court a petition for the appointment of a commis- 
sioner to investigate and report to the Court on the unauthor- 
ized practice of law by fiduciary institutions. 

In conclusion, the committee believes that invasion of the 
practice of law by fiduciary institutions, conducted by them 
as a business with high-pressure advertising and paid solicita- 
tion, is a dangerous and harmful situation to the members of 
the Bar, which must be dealt with decisively. 

The committee wishes to express to individual members of 
the Bar who have cooperated with it its appreciation of their 
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interest and efforts, and we would welcome any suggestions 
or opinions which the members desire to express either on the 
“Declaration of Policies” or the action which we contemplate 
recommending. 

Respectfully submitted, 


GEORGE A. MCLAUGHLIN, 
Chairman for the Committee. 


DECLARATION OF POLICIES 


WHEREAS certain institutions have been authorized by 
law to administer estates and trusts, and 


WHEREAS there exists between such institutions and the 
members of the Bar of this Commonwealth a controversy con- 


cerning the unauthorized practice of law by said institutions, 
and 


WHEREAS it is the mutual desire of said institutions and 
the Massachusetts Bar Association to limit and clarify the 


business of said institutions and confine it to the authorized 
fields, 


NOW THEREFORE the parties to this declaration of 
policy hereby agree: 

1. No institution authorized by law to administer estates 
or trusts shall confer, advise or counsel any person concerning 
a will, estate or trust, testamentary or living, unless said 
person is accompanied by a member of the Bar of this Com- 
monwealth at each and every such conference, or a member 
of the Bar of this Commonwealth shall participate in every 
such counselling or advising. In every instance, such member 
of the Bar shall be the sole and exclusive choice of such person 
and shall not be a lawyer recommended directly or indirectly 
by said institution or anyone in its employ. 

2. The line of demarcation between the legally authorized 
work of a fiduciary institution and the practice of law is so 
difficult to determine that said fiduciary institutions agree in 
fairness that the same rules and limitations imposed upon 
the Bar of the Commonwealth of Massachusetts relative to 
the development of professional business shall be applied to 
and followed by them; viz: 
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(a) They will not advertise their qualifications to engage 
in the administration of trusts and estates beyond a simple 
statement which, in effect, informs the public that they are 
by law authorized to administer estates and trusts. 


(b) They will not solicit or engage in the business through 
others of soliciting the administration of estates or trusts. 

(c) They will not, directly or indirectly, offer to give legal 
advice or render legal services, and there will be no invitation 
to the public, either direct or by inference in their adver- 
tising, to bring their legal problems to the trust institutions. 
No advertisement by a fiduciary institution shall imply that 
the services of a member of the Bar are secondary or minis- 
terial or that, through the employment of the services of the 
fiduciary institution, the employment of counsel to advise 
the client is unnecessary or the quantity of the services re- 
quired from a member of the Bar thereby diminished. 


3. The fiduciary institutions recognize the value of inde- 
pendent legal advice to the persons who are affected by the 
estates and trusts in the care of such institutions, and there- 
fore: 


(a) In all instances where such administration presents 
legal questions of any kind, the fiduciary institution will insist 
that such persons have the advice of a member of the Bar, 
freely and independently selected by said person or persons. 

(b) When said person or persons have already selected 
a member of the Bar of his or their choosing, all legal matters 
and questions shall be committed to said member of the Bar 
for decision and processing. This shall include, without 
limitation, the drawing of all legal instruments, the prepara- 
tion and processing of inheritance and federal estate tax 
returns, the preparation and processing of income tax re- 
turns, the handling and disposal of all claims by or against 
the estate or trust, the interpretation of all wills, trusts and 
other fiduciary instruments and the like. 

(c) In the employment of counsel, the trust institution 
will endeavor, in the absence of compelling reasons to the 
contrary, to engage the attorney who drew the instrument, 
or who represented the testator or donor, or who may be de- 
sired by the co-executor or co-trustee, to perform any legal 
work required in the course of trust or estate administration. 
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4. The fiduciary recognizes the importance of independent 
advice by a competent member of the Bar. To this end it 
will not: 


(a) Directly or indirectly recommend the selection of any 
particular person or firm as legal counsel. 

(b) It will not present to the party concerned a list of 
“approved counsel” from which to choose. 


(c) It will insist that the party have counsel free and 
independent of any adverse interest. 


5. The members of the Bar shall recognize the right of 
fiduciary institutions to engage in the business of administra- 
tion of trusts and estates committed to them and shall not 
interfere with the selection of a fiduciary institution by any 
person, except upon the ground that the interest of the client 
will not be best served by such administration. 





MORE ABOUT THE TIDE LANDS QUESTION 


Massachusetts Needs Protection by an Act of Congress 


It appears to be a common misunderstanding, even among 
lawyers, that the issue merely involves oil on the coast of 
California, Texas and Louisana, but that oil is merely a local 
surface issue. The great issue behind, or below, the oil in- 
volves the structure of the American government and the 
title and local sovereignty of Massachusetts, as to control of 
fishing, or things of value other than oil, and of people, found 
within her borders. When that great issue arises in a suit 
against Massachusetts, as it is likely to some day, it will be the 
duty of her public officers to fight the case to a finish and it 
would seem to be the present duty of all Massachusetts mem- 
bers of Congress to support legislation now pending in both 
Houses to protect Massachusetts by confirming the title and 
sovereignty of the states within the three mile limit. There are 
two bills S. 940 and H. R. 1089 of the 82nd Congress, one 
shorter than the other, but both confirming the titles of the 
States. The Senate bill (S. 940) was introduced by 35 Sena- 
tors, including Senator Saltonstall. 








14 MASSACHUSETTS LAW QUARTERLY 


The “Quarterly” for March, 1950 was entirely devoted to 
a discussion of this subject. The purpose of printing that 
article and the discussions in this issue are, first to explain 
the need of action now and second to collect the material for 
the defense of Massachusetts, for convenient refererice when, 
as and if, the United States brings suit. These Articles sup- 
port a Memorial of the Massachusetts legislature of March 8, 
1948 and a resolution of the Executive Committee of the 
Massachusetts Bar Association which was sent to the Presi- 
dent and to all members of Congress in April, 1949. It was 
very favorably received. It was printed in the “Quarterly” 
for April 1949, submitted to the Senate Committee of Interior 
and Insular Affairs at its hearings in October 1949 and again 
reprinted in full in the report of those hearings at pp. 339-346. 

The majority of the Court in the California Case stated 
that Congress “could, of course, limit power of the Attorney 
General” to prosecute claims for the government. 


As stated in the earlier article, the question is “of 
practical importance to all the people in general and all 
landowners and lawyers who represent, or may in future 
represent landowners, lessees and others interested in Massa- 
chusetts land.” 

This subject is therefore still very much alive and will be 
for years to come unless Congress acts. The dictum of a 
sharply divided court in the California and Texas cases (cases 
of questionable, but assumed, original jurisdiction, to which 
none of the original thirteen states were parties), that none 
of these thirteen states have title to their sea-lands, cannot be 
expected to settle the rights of Massachusetts. Such a whole- 
sale statement, without examination of the title of Massachu- 
setts (which existed long before the United States) seems 
as extraordinary as it seems unsound. It will never be settled 
except in a litigated case in which the state is a party, but 
meanwhile Massachusetts’ titles and sovereignty are clouded. 

With an unrestricted title since the Colony Charter of 1629 
the Massachusetts legislature, in 1836 by Section 1 of Chapter 
1 of the Revised Statutes, declared the law under the Massa- 
chusetts Constitution, as follows: 


“The sovereignty and jurisdiction of the commonwealth 
shall extend to all places within its boundaries subject to 
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the concurrent jurisdiction granted over places ceded to or 
acquired by the United States.”* (Emphasis supplied). 

“Section 2. The several places here following, which have 
been ceded to the United States for forts, arsenals, dockyards, 
lighthouses, hospitals or other purposes, and over which con- 
current jurisdiction has been granted to the United States, 
shall continue to be subject to such concurrent jurisdiction, 
according to the tenor and effect of the respective laws of 
this commonwealth by which they were so ceded.” (Emphasis 
supplied.) 

Then followed a list of specific cessions mainly for light- 
houses, covering about two pages. 

These sections were adopted on the advice of the Commis- 
sioners “for the purpose of giving general notice to the public 
officers and inhabitants of the commonwealth, what places 
have been thus ceded” (See Commissioners Report p. 4). 

By Chapter 289 of 1859 (incorporated in the General 
Statutes of 1860 Chapter 1 Section 1, it was provided that 

“The territorial limits of this commonwealth extend one 
marine league from its sea shore at extreme low water mark. 
If an inlet or arm of the sea does not exceed two marine 
leagues in width between its headlands, a straight line from 
one headland to the other is equivalent to the shore line.” 
(Emphasis supplied.) 

This still appears in Section 3 of G. L. Chapter 1 with an 
amendment of 1933 providing that the exterior line estab- 
lished by the board of Harbor and Land Commissioners shall 
be prima facie the marine boundary. This applies, of course, 
merely to the measurement of the “marine league” and the 
side lines. See also G. L. C. 42 § 1 as to boundaries of citiés 
and towns.* 

In spite of these facts and the history behind them, and 
without discussing them, the majority in U. S. v. California, 
332 U.S. 19, at p. 31, said that “we cannot say that the thirteen 
original colonies separately acquired ownership to the three 


* The full section as it now appears in G. L. Chapter 1 reads: “s. 3 Marine 
Boundaries of the Commonwealth.—The territorial limits of the commonwealth shall 
extend one marine league from its seashore at extreme low water mark, and the 
exterior line of the commonwealth as located and defined by the board of harbor 


and land commissioners under chapter one hundred and ninety-six of the acts 
of eighteen hundred and eighty-one shall be prima facie the marine boundary of the 
commonwealth. If an inlet or arm of the sea does not exceed two marine leagues in 
width between its headlands, a straight line from one headland to the other shall be 
equivalent to the shore line. 
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mile belt or the soil under it.” Having said that they said, 
therefore the later states admitted on the “equal footing” 
clause had no title or, as in the Texas case, lost the previous 
title. This reasoning seems like “lifting one’s self by one’s 
boot straps.” Nevertheless, the majority opinion in the Cali- 
fornia case declared 

“We decide . . . that California is not the owner of the 
three mile marginal belt along its coast, and that the Federal 
Government rather than the state has paramount rights in 
and power over that belt, an incident to which is full domin- 
ion over the resources of the soil under the water area.” 


This was done without deciding that the United States 
had title although the attorney-general in his petition claimed 
title in fee and an injunction against trepass. Justices Reed 
and Frankfurter dissented. The word “proprietorship” was 
omitted from the decree. 


The statement beginning with “we cannot say” was fol- 
lowed by the subsequent positive statement, made without 
further discussion, in Toomer v. Witsell, 334 U. S. 385, at p. 
402, that “neither the original colonies nor their successor 
states separately acquired ownership of the three mile belt.” 


So Massachusetts, by a dictum, is subjected to this new 
conception in the name of law, but meaning practically, “we 
want it and we grab it.” That doctrine was applied in the 
Louisiana case and in the Texas case, decided in 1950, although 
three justices, Frankfurter, Reed and Minton again dissented 
in the Texas case. 

We submit that this judicial action is in violation of our 
constitutional history and of the 10th amendment, which was 
first proposed by the Massachusetts Convention on Federal 
Street in Boston, and that it should be stopped by Congress. 

We received a request for further information about our 
pre-revolutionary title and in reply, we print Mr. Wait’s 
article. We agree with Mr. Wait. 


F. W. G. 


NOTE 
It should be noted that G. L. c. 1 § 3 begins the “marine league” at 
“extreme low water mark”, which means during the “spring tides”, 
see briefs and master’s report in East Boston Co. v. Com, 203 Mass. 68. 











SUPPLEMENTARY HISTORY OF TITLE OF 
MASSACHUSETTS TO SUBMERGED SEA LANDS 


by RICHARD WAIT 


At the risk of being accused of beating a dead donkey, I 
venture some further observations on the Tidelands litigation. 
I am moved to do so by the strong conviction that the road 
by which the Supreme Court arrived at its decisions is one 
which no court should travel and that it is important that the 
bar realize what has been done.* 

In the California case (332 U.S. 19) the state of California 
based its submission largely on the proposition that the orig- 
inal thirteen states owned the submerged lands off their shores 
at least to the extent of three miles and that the “equal footing” 
clause in the admission of California to the union as a sovereign 
state assured to it a similar property. The court held other- 
wise not on any construction of the “equal footing’ clause 
but on the theory that the underlying premise was unsound. 
They repeated the statement with emphasis in Toomer v. 
Witsell, 334 U. S. 385. In the Lowisiana case 94. L. Ed. 
800 the opinion did no more than recognize the authority of 
the California case. In the Texas case (94 L. Ed. 805) argued 
at the same time as the Lowisiana case the underlying premise 
was not in issue since the court admitted that Texas while an 
independent republic owned its offshore lands, but held that 
it lost them through the operation of the “equal footing’”’ 
clause. 

To the Massachusetts man, whether the United States or 
California, Louisiana, or Texas owns submarine oil deposits 
several thousand miles west or southwest of Massachusetts 
Bay is a matter of comparative indifference. Likewise there 
probably is not too great cause for practical concern as to the 
ownership of the bed of Massachusetts Bay itself—there is, 
presumably, no oil there to excite the cupidity of the govern- 
ment in Washington. Neither is the proper construction of 
the “equal footing’ clause of concern to us as a matter of 





* I cast this prefatory paragraph in the first person to emphasize the fact that my 
citicism of the court is no more than that of a member of the bar. While president of the 
Massachusetts Bar Association I shared in the preparation of the material contained in 
the issue of the ‘“‘Quarterly’’ for March 1950. In what follows I speak for no one but 


myself and those of my brethren of the bar who may view the action of the court as I do. 
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abstract law. But we are, or should be, deeply concerned with 
the fashion in which the court has handled the point. 

What it has done is to deny a good title without discussing 
the muniments beyond misstating the basis of the claim of 
title, and then to utilize the “equal footing” clause to achieve 
a practical end sought by the government. That end, it would 
seem, is not so much the vindication (in the cases against 
California and Louisiana) of a plausible claim of title to some 
oil wells or even (in the case against Texas) of a pretty thin 
claim, as the definite demotion of the states in our polity from 
sovereign states to departments of a central government. For 
observe: Massachusetts as one of the thirteen original states 
claims as a sovereign; she took by royal grant what was the 
“proper inheritance” of the English crown. When California 
and Louisiana claimed under the “equal footing’ clause in 
her right the court denied that claim on the theory that Massa- 
chusetts never had the right and so the younger states could 
take nothing thereby. Texas, on the other hand, claimed in 
her own right which the court recognized. But it then held 
that the same “equal footing” clause which California and 
Louisiana had set up as a grant operated, in the case of Texas, 
as a release of the admitted right. Whichever way the claim 
is put forward the court has denied the sovereign right of the 
state. In an advocate this resource might, perhaps, command 
admiration. In a judge it does not. 

In the California case the court stated its conclusion as 
follows: 

“From all the wealth of material supplied . . . we cannot 
say that the thirteen original colonies separately acquired 
ownership to the three mile belt or the soil under it, even if 
they did acquire elements of the sovereignty of the English 
crown by their revolution against it.” 

It did not even state anything contained in the “wealth of 
material” let alone discuss its validity or persuasiveness. It 
did, however, go on to state: 

“. . . when this nation was formed, the idea of a three-mile 

belt over which a littoral nation could exercise rights of 

ownership was but a nebulous suggestion. Neither the 

English charters granted to this nation’s settlers, nor the 

treaty of peace with England, nor any other document to 

which we have been referred, showed a purpose to set apart 











SUBMERGED SEA LANDS 19 


a three-mile ocean belt for colonial or state ownership. 

Those who settled this country were interested in lands 

upon which to live, and waters upon which to fish and sail. 

There is no substantial support in history for the idea that 

they wanted or claimed a right to block off the ocean’s 

bottom for private ownership and use in the extraction of 
its wealth.” 

And as a sort of footnote it likewise stated in the Texas case: 
“If the property .. . lies seaward of low water mark its 
use, disposition, management and control involve national 
interests and national responsibilities. That is the source 
of national rights in it.” 

The position announced by the court consequently reduces 
to this: Prior to the nineteenth century the law recognized no 
property in submerged offshore lands. During that century 
the notion of the three mile limit, theretofore “but a nebulous 
suggestion,” became crystallized as a part of the external 
nolicy of the United States and the “national interests and 
national responsibilities” implicit in that notion and policy 
gave rise to “national rights’”—anglice property—in the land 
under the three mile belt. This is an interesting theory, but 
its major flaw is in its premise, for the law did recognize 
property in submerged offshore lands long prior to 1800. 

The “wealth of material,” collected in their brief by counsel 
for California and not discussed by the court, showed beyond 
question that at the very time of our colonization and of the 
execution of our charters the learned writers were deeply 
concerned with the right of the crown to the seas and the lands 
under them. It was then that the European sovereigns were 
extending and consolidating their dominions beyond the seas 
and as they built their forts and planted their plantations they 
likewise gave thought to their titles. Not so very long before 
our charters the Pope had drawn his line and although the 
English never recognized his jurisdiction to implement his 
decree the notion of title connected with it was no more foreign 
to the common lawyers than to the civilians. 

In 1569 Thomas Digges had published his treatise “Argu- 
ments Proving the Queenes Maties Propertye in the Sea Landes 
and Salt Shores Thereof.” Some doubt was cast upon the 
thesis by Grotius’ “Mare Liberum”’ published in 1609, but the 
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English lawyers were prompt in rebuttal and Selden’s “Mare 
Clausum” was forthcoming in answer in 1635. Coke in his 
“Institutes” stated the English case and relied upon an 
authority dating from 22 Ed. I. 

There can be no reasonable doubt that prior to the charter 
of 1629 the Crown claimed title to the seas surrounding its 
dominions. Perhaps the most significant example of the claim 
is in the reasoning of the Privy Council in The Case of the 
Royal Fishery of the River Banne, Dav. 55, decided in 1610. 
In that case the judges resolved, 

“2. Secondmt, il y ad 2 kinds de rivers; navigable, & 
nient navigable. Chescun navigable river cy hault que le 
mer flow & reflow en ceo, est flumen regale, & le piscarie de 
ceo est auxy piscarie Royall, & appent al Roy per son pre- 
rogative: mes en chescun auter river nient navigable, & en 
le piscarie de tiel river, les tertenants ex utraq; parte aquae 
ont interest de common droit. Le reason pur que le Roy ad 
interest en tiel navigable river, cy hault que le mer flow & 
reflow en ceo, est, pur ceo que tiel river participate del nature 
del mer, & est dit brache del mer tant avaunt que el flow. 
22 Ass. p. 938. 8 E. 2. Fitz. Corone 399. Et le mer nest 
solement desouth le dominion del Roy, come est dit 6 R. 2. 
Fitz. Protection 46. La mer est del ligeance del Roy, come 
de son Corone d’Engleterre ; mes est auxy son proper inherit- 
ance; & pur ceo le Roy avera le terre que est gained hor del 
mer, Dier 15 Eliz. 226.b. 22 Ass. p. 938. Auxy le Roy ata 
les grand poissons del mer, balenas & sturgiones, &c. queux 
sont pisces regales, & nul subject poet eux aver sans speciall 
graunt del Roy; praerogativ. Regis ca. 11. Stanford 37. 38. 
Bracton lib. 3. ca. 3. 39 Ed. 3.35.a. Et le Roy ata wilde 
swans, come volatilia regalia, sur le mer a branches de ceo. 
Le case de Swans en le 7. Part des Reports des Seignior 
Coke. Issint wreck del mer est perquisit Royall, 5 Coke 107. 
Sir Henrie Constable’s case. Et sur cest reason, dvant le 
statutes d 18 E. 3. nul subject puissoit passer ouster le mer 
sans special license del Roy: mes la est enact, que le mer soit 
overt a touts merchants. Et touts ports & havens, q sont 
ostia & januae regni, apperteinont al Roy, p ceo q il est custos 
totius regni: & Fit. Nat. Br. 113. a. le Roy doet de droit 
saver & defender son realme, cibien vers le mer, que vers ses 
enemies. Et que le Roy ad mesme le prerogative & interest 
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en les braches del mer, & navigable rivers, cy hault que le 
mer flow and reflow en eux, que il ad in alto mari, est mani- 
fest per plusors authorities & records.” 

It will be observed that it was held that the Crown owned the 
bed of a navigable river, (which is an ownership that the 
Supreme Court of the United States still concedes) because 
the King owned the sea and “because such river participates 
of the nature of the sea and is said to be a branch of the sea 
so far as it flows;. . . and the sea is not only under the domin- 
ion of the King. . . but it is also his proper inheritance.” 

The court of today concedes that enclosed waters belong to 
the sovereign, but says the title cannot be extended beyond 
the head lands and low water. But the court of the 17th 
century approached the problem from precisely the opposite 
direction. The firm title which they extended was the offshore 
title to the sea which was carried up the river with the tide. 
This was the same approach which Digges had followed in his 
argument for the Crown’s ownership of the shore between 
high and low water. It is also significant in connection with 
this case to observe that when the colony charter was drawn, 
nineteen years after its decision, the grant included “all 
Fishes, Royal Fishes, Whales, Ballan, Sturgions and other 
Fishes of what kind or nature soever that shall at any time 
hereafter be taken in or within the said seas or waters or any 
of them” by the grantees or their assigns (See Appendix A 
of the March “Quarterly,” page 33) and that these include 
the very fishes which are referred to in the passage just quoted. 

The pretentions of the crown did not stop three miles sea- 
ward of low water by any means. The seas surrounding its 
dominions had been held to be the proper inheritance of the 
king by a court of authority and learning quite equal to that 
of the Supreme Court of the United States. It is idle for the 
Supreme Court to deny the existence of title prior to the 
growth of this nation. 

The title to the sea and the land under it which the crown 
claimed in 1610 (the date of the Case of the River Banne) 
was capable of transfer quite as readily as that to firm upland. 
We assert that it did pass to Sir Henry Roswell and his fellow 
adventurers by the charter of 1629 and that the Common- 
wealth has a good claim under them. Certainly the court has 
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not bothered to construe away that conveyance—they have 
simply denied the existence of anything to convey. 
Massachusetts most certainly thought it had received a 
conveyance for it undertook itself to convey and confirm 
parcels which it could convey only under the charter. The 
famous ordinance of 1647-48 undertook to give to the upland 
owner title to low water or to one hundred rods seaward of 
high water, whichever was less. That ordinance read: 
“Everie Inhabitant who is an houf-holder fhall have free 
fifhing and fowling, in any great Ponds, Bayes, Coves and 
Rivers fo far as the Sea evs and flows, within the precincts 
of the town where they dwell, unless the Free-men of the 
fame town, or the General Court have otherwife appropri- 
ated them. Provided that no town fhall appropriate to any 
particular perfon or perfons, any great Pond conteining 
more then ten acres of land: and that no man fhall come 
upon anothers proprietie without their leave otherwife then 
as heerafter expreffed; the which clearly to determin, it is 
declared that in all creeks, coves and other places, about and 
upon falt water where the Sea ebs and flows, the Proprietor 
of the land adjoyning fhall have proprietie to the low water 
mark where the Sea doth not ebb above a hundred rods, and 
not more wherefoever it ebs farther. Provided that fuch 
Proprietor fhall not by this libertie have power to ftop or 
hinder the paffage of boats or other veffels in, or through 
any fea creeks, or coves to other mens houfes or lands.” 
By that ordinance the private littoral owners were recog- 
nized as having “‘proprietie” in the shore to low water mark 
and that property must have been claimed under the Crown 
through the charter. Against whom did they have “proprietie”’ 
in Massachusetts? Against everyone, including the Colony, of 
course, which was the grantee of the Crown, subject to the 
common law public rights of fishing, etc. and to the clearly 
specified and limited rights reserved in the charters to the 
Crown. No one but the Colony, and to a limited extent the 
Crown, could dispute their title. The “premises” conveyed by 
the charters must be interpreted in accordance with the com- 
mon law as then recognized. James I and Charles I, before 
the charter of 1629, claimed, with the support of John Selden, 
the leading legal scholar of his day, the whole of the English 
channel to the Dutch coast and because of their ownership 
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of the adjoining open sea, they claimed also the foreshore not 
only to low water mark but to high water mark. 

The same view of the English common law was stated, as 
late as 1829, by Lord Wynford in Benest v. Pipon, (1 Knapp. 
60) as to the Jersey coast, 

“The sea is the property of the King, and so is the land 

beneath it, except such part of that land as is capable of 

being usefully occupied without prejudice to navigation, and 
of which a subject has either had a grant from the King, 
or has exclusively used for so long a time as to confer on him 

a title by prescription.” 

After the American Settlement under the charter of 1629 
the claim of the colony to the “foreshores” was limited by 
practice, by deeds and by the ordinance of 1647-8 already 
quoted. See the opinion of Chief Justice Shaw in 1857 in Com. 
v. City of Roxbury, 9 Gray 451, and the extensive note by 
Horace Gray, then reporter, later Chief Justice and still later 
a justice of the Supreme Court of the United States, 9 Gray 
503-534.* 

In Weston v. Sampson, 8 Cush. 347, Shaw, C. J., after re- 
ferring to the rights of the Crown jus privatum and jus 
publicum, said that after the charters of Charles and of 
James “all the right, both to the soil under the sea, as far 
as by the law of nations one government is conceded to hold 
an exclusive right to the sea-coasts, and to the shores and 
arms of the sea, where the sea ebbs and flows, did vest in 
the grantees under those charters.” (p. 353.) It is true that 
that case was concerned with a shell fishery between high and 
low water, but its authority was applied to off-shore terri- 
tory in Dunham v. Lamphere, 3 Gray 268. In that case at 
page 271 Chief Justice Shaw said that the Court decided in 
Weston v. Sampson that “the jus privatum for right of soil was 
in the King” and then goes on to say that “supposing then 
that the right both of the property and dominion over the sea- 
shore, within the territorial limits of the sovereign state, 
and all its incidents — navigation, fishing and all other in- 
cidental benefits — belong to such sovereign state” the ques- 


* The story was again examined with exceptional care in East Boston Co. v. Common- 
wealth, 203 Mass. 68 (in 1909). The case involved the East Boston flats of ‘“‘Noddles 
Island” granted to Samuel Maverick in 1640. The results of historical research by the 
late Nathan Matthews for the littoral claimant and by Robert G. Dodge and James F. 
Curtis, then Assistant Attorneys General for the Commonwealth, appear only in the briefs 
and in the report of Hon. James R. Dunbar as Special Master. 
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tion resolved to whether the control over fishing within the 
waters over that soil rested with the United States or with 
the Commonwealth. He held it rested with the Common- 
wealth. The case involved the validity of a Massachusetts 
statute forbidding fishing with seines within a mile of Nan- 
tucket. The statute was upheld against a Rhode Island 
man who claimed the right under a Federal fishing license. 
Chief Justice Shaw held that Massachusetts, like the English 
parliament, could protect the spawning places and seasons of 
fish and the statutes for that purpose “for centuries” had been 
“numerous” and he referred to Ancient Charters 114, 254, 
as illustrations of 17th century colonial statutes. The opinion 
is instructive. 

No offshore Massachusetts land except for lighthouses, etc. 
was ever “ceded” to the United States. No one and certainly 
not England or the New England coast states ever claimed 
less than three miles (or 18th century “gunshot” distance) of 
the adjoining open sea. It seems probable that the rule 
relating to the marine league, or three mile, limit as it is now 
understood had pretty well crystallized before the 19th cen- 
tury, the court to the contrary notwithstanding. At least 
it was spoken of as well established in The Anna, 5 C. Rob. 
371, decided in 1805. However, even if it only became gen- 
erally adopted during the 19th century as the court suggests 
it was in no sense an extension of upland ownership into a 
sea which theretofore had known no owner. On the con- 
trary, it was a drawing back from the far more extensive 
claim of ownership which had previously been asserted and 
recognized, and in so far as it affected title it only did so 
through a disclaimer of title beyond the three mile limit. 

Chapter I of the General Laws implements this disclaimer. 
In 1780, on the adoption of our constitution, Massachusetts 
had insisted upon its sovereign rights. Article IV of the Bill 
of Rights reads, 


“The people of this commonwealth have the sole and 
exclusive right of governing themselves, as a free, sover- 
eign, and independent state; and do, and forever hereafter 
shall, exercise and enjoy every power, jurisdiction, and right, 
which is not, or may not hereafter be, by them expressly 
delegated to the United States of America, in Congress as- 
sembled.” 
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This was confirmed by the Tenth Amendment of the Con- 
stitution of the United States. 


Those people were then claiming under the charters, and 
their claim was further confirmed three years later by the 
Treaty of 1783. At that time there was nothing to limit 
their claim to off-shore ownership to the narrow belt of three 
miles. The first authoritative limitation of that sort came 
seventy-five years later with the passage in 1859 of what 
is now in General Laws (Ter. Ed.) Chapter 1, Section 3 which 
reads, 

“The territorial limits of this commonwealth extend one 
marine league from its sea shore at extreme low water 
mark. If an inlet or arm of the sea does not exceed two 
marine leagues in width between its headlands, a straight 
line from one headland to the other is equivalent to the 
shore line.” (Emphasis supplied.) 

This express limitation reduced the claim to one of man- 
ageable proportions, but it, certainly in no way, suggests a 
relinquishment of any contentions of title shoreward of three 
miles. Indeed, the chapter insists upon Massachusetts sover- 
eignty even with respect to ceded territory. Section 2 reads, 


“The sovereignty and jurisdiction of the commonwealth 
shall extend to all places within its boundaries subject to the 
concurrent jurisdiction granted over places ceded to or ac- 
quired by the United States.’”’* (Emphasis supplied) 


As to the title to the submerged land beyond the marine 
league it is, of course, open to the federal government to assert 
whatever claim it thinks can be made effective as a conse- 
quence of the passage of that statute. If the passage of the 
statute operated to pass the title, which Massachusetts there- 
tofore had, to the United States, as to which we make no sug- 
gestion, then the United States can claim under us in asserting 





* The “Revised Statutes” of 1836, the “General Statutes” of 1860, the “Public 
Statutes” of 1882 and the “Revised Laws" of 1902 all contained a section in Chapter 1 
listing all cessions to the United States for lighthouses and other purposes with references 
to each statute beginning with chapter 4 of 1790. The reason for including this list was 
stated in the report of the Commissioners on the Revised Statutes of 1836 (p. 4) in a 
note stating the reason for section 2 of chapter 1.) 

“The several statutes, by which cessions of territory have been made to the United 
States for national purposes, being in the nature of compacts between the Commonwealth 
and the United States, are not the subect of revision or modification by either party alone; 
and, if inserted in the present digest, they must all have been given at large. The Com- 
missioners have not deemed it necessary to insert them in that form; but, at the same time. 
for the purpose of giving a general notice, to the public officers and inhabitants of the 
Commonwealth, what places have been thus ceded, it has been thought expedient to 
designate them concisely, in chronological order, and nearly in the language of the titles 
of the respective acts of cession.” 
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that title. Within the three miles, however, we have never 
relinquished our title. 

It is, of course, true that as between the United States 
and Massachusetts the issue of title within the three miles is 
yet to be litigated. None of the three decided cases (four if we 
include Toomer v. Witsell) is res judicata against us. But if 
the litigation comes, and the personnel of the court remains 
substantially unchanged it requires no violent effort to guess 
the result although it is a striking fact that the 6 to 2 majority 
in the California case is now reduced to a minority majority 
of 4 to 3 in the Texas case. Possibly the court would have the 
grace to examine our charters and adjudicate our claim under 
them. But one may be permitted to doubt it and in any event 
it should not be a matter of grace. If our title is called in 
question (and in our absence the court has said we have no 
title) we should have the right to demand a considered judg- 
ment based upon our muniments of title——whether the con- 
clusion reached be right or wrong. 

No member of the profession, whether on the bench or at 
the bar can claim infallibility. The decisions of judges of 
courts of last resort are in the nature of things “right” in 
that they state the current law even though in doing so they 
misstate or deny what has been law for centuries. But one 
may suggest that the obligations of the profession transcend 
even a decision of a court of last resort. And one of those 
obligations is that the judge—who is also a lawyer—should 
openly recognize and candidly discuss the authorities which 
the lawyer who appears before him honestly and intelligently 
puts forward in discharge of his duty to his client. In this 
instance that obligation has not been observed. 














MORE ABOUT THE TOWN PLANNING STATUTES 


Following the articles of Mr. McCarty in the “Quarterly” 
for December, 1949 and for May, 1950 the town planning 
statutes were discussed at meetings of the Abstract Club, and 
of the Massachusetts Conveyancers’ Association. A commit- 
tee of practising lawyers of experience was appointed and 
in February made the following report. Copies were sent 
to all members of the Conveyancers’ Association of the City 
Solicitors and Town Counsel Association who have to advise 
about the subject—about 500 in all. The committee then had 
a conference with Mr. Philip Nichols, an expert on the pres- 
ent statutes. We understand that amendments are being 
drafted to meet some of the criticisms expressed and to clarify 
the statutes. In order that the background of this move- 
ment may be generally understood, the introductory part of 
the committee report is printed below, omitting the detailed 
analysis of the present statutes. It, perhaps, is needless to 
state that the criticism expressed is of the unregulated power 
of members of planning boards and the results, and not of 


the genuine public spirit of the voluntary services of such 
members. 





REPORT SUBMITTED TO COMMITTEE ON 
MERCANTILE AFFAIRS OF THE 
MASSACHUSETTS LEGISLATURE 


February 20, 1951. 
President, Abstract Club 


Dear Sir: 


The committee which you appointed under authorization of 
the Abstract Club to study the question of the Planning 
Board statutes submits its report herewith. 


There is now pending before the Committee on Mercantile 
Affairs of the House of Representatives House Bill No. 853 
which purports to amend various parts of the Planning Board 
statutes. We understand that the Committee is desirous of 
hearing from the Conveyancing Bar with regard to its ob- 
jections to various phases of Planning Board legislation. 
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In the Mass. Law Quarterly for May, 1950 in connection 
with an article on Planning Boards, the Editor suggested that: 
“The 60th constitutional amendment, adopted in 1918, 
provides ‘The General Court shall have power to limit 
buildings according to their use or construction to specified 
districts of cities and towns.’ 

“The fact seems to appear from Mr. McCarty’s articles that 
planning boards are given by statute more powers of ‘govern- 
ment of men and not of laws’ than any other agency in Massa- 
chusetts. This raises possible constitutional questions as to 
arbitrary power and delegation of power. The planning 
authority, as part of the police power, exists to some extent, 
aside from the zoning amendment above quoted, (See Medford 
v. The C. & H. Co., 319 Mass. 273) but to what extent?” 

We concur with that statement and believe that some prac- 
tical intelligible changes are needed in the interest of the 
public and of landowners in dealing with land which is the 
basic asset of the Commonwealth and which carries the main 
bulk of the tax load. Indeed a strong argument could, we 
believe, be made for the repeal and total recasting of the 
present law, but we are not suggesting that at present. 

We have two parallel and unrelated sets of local boards 
controlling the use and development of land—the zoning 
boards and the planning boards. The zoning boards were 
created under the amendment to the constitution adopted in 
1918 above quoted. These boards function under rules and 
regulations generally understood. 

The planning boards on the other hand exist only within 
the vague and uncertain limits of the general “police power” 
of the Commonwealth. They may be created in any city or 
town of which are three hundred fifty-one in the Common- 
wealth. Each one operates as an independent bureaucracy in 
accordance with the practically uncontrolled “discretion” of 
the majority of its members without any legal or uniform 
guides. There is no system whatever and landowners are at 
their practically uncontrolled mercy, and many of them ap- 
pear to be distinctly conscious of their unregulated power. 
The results we believe to be frequently unreasonable, fre- 
quently illegal and the practical administration of the law, 
in our opinion largely outweighs the public advantages which 
the law was intended to secure. For these reasons we believe 
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the law as it now stands and some parts of the proposed 
amendment, H. 853, to be against the interests of the Com- 
monwealth 


The present law is complicated and so is the proposed 
amendment in the use of vague sweeping terms to be in- 
terpreted and applied by all these entirely independent boards 
who can in many cases so obstruct and practically “take” away 
the rights of ownership as to amount certainly in practice 
and possibily in law to a taking without compensation for 
what the particular local board may consider or decide a 
justified public purpose whether it is or not. The landowner 
has little if any protection except a vague, very uncertain 
and certainly expensive resort to the Courts. We believe this 
situation to be unhealthy. 

In the first place, the whole law should be brought within 
the policy of the recording acts which has been applied to 
land in Massachusetts ever since about 1642 so that owners 
and purchasers may have notice of what restrictions and 
powers of restriction apply to their land. 

To specify in detail all the unreasonable pitfalls of the 
landowner in the law and in the proposed amendment has 
not been possible within the time of our disposal. Such a 
thorough study would take a long time. We point out, there- 
fore, only the most glaring defects which we have discovered 
and report herewith. 


Very truly yours, 


John A. McCarty, Chairman 
Albert Wolfe 
Herbert W. Vaughan, Commitiee. 


We expect to have an article by Mr. Philip Nichols on this 
subject in our next issue which will also contain the 1950 
Supplement to the 6th edition of Crocker’s ‘““Notes on Common 
Forms.” 








A NEW PITFALL IN TESTAMENTARY DRAFTING 
HILL vs. ALDRICH, 1951 A.S. 13 


By John F.. Moriarty of Holyoke 


The Supreme Judicial Court, in the recent case of Hill vs. 
Aldrich, 1951 A.S. 13, arrived at a decision which seems to 
contradict the expressed intention of a testatrix and to 
present a new problem for lawyers in the drafting of wills. 

The facts of the case were as follows: Clara B. Kimball 
died leaving a will in which she set up a trust fund. Under 
the terms of the will the trust was to last “until the death 
of the last survivor of such of my children, grandchildren, 
and any widow of my son surviving him as shall be living at 
my decease....” The will provided for an annuity to be paid 
to the testatrix’ children during their lives out of the income 
of the trust, and further provided that on the death of any 
child the trustee should pay to the husband or widow of such 
child... “if a widow, an annuity of six thousand dollars for 
and during her natural life from the net income of said trust 
Pe 

At the death of the testatrix her son David was married 
to Astrid Kimball. Astrid died after the testatrix’ death and 
David married Hilda Kimball. Hilda had been living at the 
time of the testatrix’ death. David died leaving Hilda as his 
widow and the question for decision was whether or not Hilda 
was entitled to an annuity under the provisions of the will. 

It is to be noted that two separate references were made 
in the will to the widow of the testatrix’ son. The first 
reference dealt with the life of the trust and the language 
used was, “any widow of my son, surviving him as shall be 
living at the time of my death.” The second reference dealt 
with the annuity and provided that it should be paid to, “the 
husband or widow of such child... .” 

The court seemed to concede that the language of the second 
reference, standing alone, could not possibly be construed to 
mean a particular individual, and that under such language 
Hilda would be entitled to the annuity. The court held, how- 
ever, that the language of the first reference identified a 
particular individual, namely Astrid the wife of the testa- 
trix’ son who was living at the time of the testatrix’ death 
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and who the testatrix knew. The court then reasoned that 
since the word “widow” in the first reference meant a par- 
ticular individual, the word “widow” in the second reference 
must mean that same particular individual, and that Hilda 
was not entitled to the annuity. 


In interpreting the language of the first reference the court 
arrived at the conclusion that the words “any widow” meant 
a particular individual on the ground that the word widow 
was followed by the words “surviving him.” The court said, 
“This requirement of survivorship on the part of ‘any widow’ 
to us identifies a particular individual, namely, the actual 
wife of the testatrix’ son when the will was executed.” This 
reasoning seems somewhat obscure. The word “any” would 
seem to denote the exact opposite of the particular and why 
such meaning should be modified by the words, “surviving 
him”, is not clear. Webster defines the word “any” as mean- 
ing, ““One chosen indiscriminately out of a number or without 
limitation of choice”, and such is the meaning commonly 
given to it in everyday parlance. In construing the words 
“any widow”, to mean a particular widow it would seem that 
the court departed from the plain and ordinary meaning of 
language. 

The court did, to be sure, cite the rule of other jurisdic- 
tions to the effect that where a devise is made to a person 
described by relation either to the testator or to other dev- 
isees, on a contingency that may or may not happen, and a 
person is in being at the time of the execution of the will, 
to whom on the happening of the contingency, the descrip- 
tion would apply, then such person is intended to be the 
devisee. The court did not, however, expressly adopt the 
general rule but rather rested its decision on a construction 
of the particular will. 

To justify its decision the court argued that David’s second 
wife might conceivably have been born after the testatrix’ 
death; that in that event the trust might terminate before 
the second wife’s death and cut off her annuity; that 
the court could not believe that the testatrix intended to 
distinguish between unknown women born before her death 
and unknown women born after her death. The answer to 
this argument is that the testatrix did intend to distinguish 
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between unknown women born before her death and those 
born after her death because she was forced to so distinguish 
by the Rule against Perpetuities. It could be argued that the 
testatrix intended to provide for any widow of her son 
in so far as the Rule would allow her to do so. 

There is one very sound argument against the court’s 
construction which the court did not mention in its decision. 
If indeed, the testatrix intended that the annuity should go to 
a particular individual, Astrid, that was no reason why she 
should not have designated Astrid by name. The fact that 
she did not do so but rather preferred to use the words “any 
widow” would indicate that she intended to benefit any 
woman, whether known to her or not, who might survive 
her son as his widow. 

It is perfectly conceivable that a testator in drawing a 
will might desire to provide an annual income for his children 
and might also desire to extend the benefits to his children 
one step further by providing for the support of his children’s 
spouses after his children’s deaths. Such a testator might 
not intend to benefit the particular spouse of a particular 
child but rather to benefit whatever persons were dependent 
on his children. The beneficial intent would be toward the 
children themselves rather than toward their spouses since 
the testator, in effect, would be fulfilling his children’s obli- 
gations for them. 

In drawing such a will prior to the decision in Hill vs. 
Aldrich it might have been thought that a bequest to “any 
widow of my son surviving him,” would be sufficient to carry 
out the testator’s wishes. This decision, however, negatives 
such a conclusion and must be borne in mind should the occa- 
sion arise for drafting such a will. The case should be noted 
by lawyers since it creates one more pitfall in the drafting 
of testamentary documents. 








SALES BY AN EXECUTOR UNDER A POWER 


Questions relating to such sales, not infrequently arise 
in, and out of, court in relation to land. The following cor- 
respondence between Mr. Sawyer and Mr. Gray, copies of 
which some lawyers have had in their files, were discussed by 
the editor with Mr. Van Kleeck not long ago. At the editor’s 
request he supplemented the discussion, bringing it up to date 
for convenient reference by the bar and the courts. 


CORRESPONDENCE BETWEEN GEORGE A. SAWYER 
and JOHN C. GRAY in 1912 


JOHN C. GRAY, ESQ. October 29, 1912. 
My dear Mr. Gray: 
May I have your opinion on the subject of executors powers 


of sale, and as indicating the particular points I will frame 
several questions. 


1. Does or does not the deed of an executor under a general 
power in a will to sell real estate, convey to the purchaser a 
title free from the claims of creditors of the testator and 
legatees under the will? 


2. Does it make any difference whether or not the executor 
has at the time in his hands ample personal property from 
which he might pay the debts and legacies if he was so dis- 
posed ? 


3. If the estate is not settled and the executor still has 
something to do in the way of paying debts and legacies on 
account of pending suit or the nonpayment of his own claims 
and charges or because certain legacies are not yet payable, 
can the sale be made with the same effect after the expiration 
of two years from the date of his appointment as before? 

See Allen v. Dean, 148 Mass., 594. 
Mayo v. Merritt, 107 Mass., 505. 

4. Do you feel that your conclusions are free from reason- 
able doubt or is there sufficient doubt about them to deter a 
conveyancer from passing a title on the assumption that they 
are settled law? 

George A. Sawyer. 
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Mr. Gray's Answer November 8, 1912. 
Dear Mr. Sawyer: 


I have considered carefully the question you have asked me 
in your letter of October 29th. 

So far as legatees are concerned, the purchaser must get 
a good title. Their only claim is under the will, and the will 
has given the power. 

As to the creditors. 

Apart from statutes: 

The creditors have no claim directly upon the land; they 
have a claim only upon the proceeds, and that there may be 
any proceeds there must be a sale. When there is a trust 
or power to sell and pay the proceeds to a particular bene- 
ficiary, a purchaser is bound to see to the application of the 
purchase money; but when a sale of land makes the proceeds 
assets to pay creditors, the purchaser is not bound to inquire 
into the proper application of the assets. 

But there are two statutes: 

The R.L., c. 146, provides that the executor shall obtain 
a license to sell land for the payment of debts, when the 
personal property is insufficient. The question is whether 
this statutory remedy, which applies to all estates, without 
any reference to the existence of a power, has the effect of 
revoking or limiting the power given by the will as to its 
passing a good title. I am of opinion that it does not re- 
voke the executors authority to exercise the power so as to 
pass a good title. 

. “whenever an executor has a power under a will 
to sell real estate, no license of any court is necessary to, 
or can give any additional validity to any sale and con- 
veyance which he may make. And it is considered a good 
reason for refusing such license, that the power already 
exists.” 

Going v. Emery, 16 Pick. 107, 113. 

“As to real estate devised, it was competent for the 

testator, under the general power of ownership, the jus 

disponendi, to authorize and empower his executor to sell 
it and apply the proceeds to the payment of debts, and then 
no license for that purpose would be necessary.” 

Lee, Appellant, 18 Pick. 285, 289. 
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The R.L., c. 178, s. 53, provides that on a judgment against 
an executor by a creditor, the land of the deceased can be 
set off to the creditor on execution. It is clear that this cannot 
be done after there has been a sale under a license; and if, 
as I am of opinion, a sale under a power is good to pass title 
though the executor has no license, it must be that to pass 
title a sale under the power is as good as a sale under the 
license. A power which if exercised, will prevent a sale by 
license, I think will, a fortiori, prevent a sale one execution. 
The object of this provision is where an executor neglects, 
either under a power or by license, to get assets for payment 
of debts, a particular creditor may take matters into his own 
hands and proceed for himself. 

I am, therefore, of opinion that the purchaser under a 
power gets a good title. 

To hold otherwise would practically render such powers 
very ineffective if not nugatory, for no purchaser could ever 
be sure that some future claim, on a warranty, for instance, 
might not turn up. 

Assuming that the power is good, I do not think it is af- 
fected by the presence or the absence of other personal prop- 
erty; nor do I think the power of sale is confined to the 
two years. The power to sell may be exercised at such a 
remote period that it ought to raise a suspicion in the mind 
of the purchaser; but unless there is an unusual and inex- 
plicable delay, which there is not in the case you put, I think 
the purchaser is protected. 

I think, if I was called upon as a conveyancer to pass title 
depending upon the exercise of such a power, I should pass it. 


Yours very truly, 
(Signed) John C. Gray. 


MEMORANDUM AS TO PRESENT LAW AND PRACTICE 
To the Editor: 

Enclosed is a memorandum bearing on the executor’s 
power of sale that we were discussing last evening. It in- 
cludes the wording of Section 53 of Chapter 178 of the Re- 
vised Laws relating to the levy of executions on judgments 
against land of a deceased person as this section was in effect 
prior to 1914 and therefore in effect at the time of the cor- 
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respondence between John Chipman Gray and George Sawyer, 
Mr. Gray’s letter being dated in November of 1912. Then 
follows Chapter 436 of the Acts of 1914 amending the pro- 
vision contained in the Revised Laws by adding the words 
which I have underlined. This amendment taken in con- 
nection with the Gray-Sawyer correspondence is very illumi- 
nating as it is quite within the bounds of possibility, if not 
actual probability, that this amendment was the outgrowth 
of that correspondence and certainly it would be somewhat 
difficult to make the language any clearer than it is, definitely 
serving, as it does, to put sales under license of probate court 
and sales under a power of sale in the will on exactly equal 
footing. 

This memorandum also cites General Laws, Chapter 205, 
Section 3, relating to the form of bond that may be given by 
an executor who is also residuary legatee. This section, as 
you will notice, expressly has clearly the effect of discharging 
the lien for debts where land has been sold by the executor 
with no distinction being made between sales by the executor 
under the license and sales under a power of sale. 

As we agreed last night, all this makes a perfectly clear 
answer to the sale-under-power-of-sale problem. 

In addition to this matter of statutory construction, I have 
often had occasion to quote from the case of Justice vs. Sonder- 
lund, 225 Mass. 320 (decided in the year 1916) at page 323 
where the Court quotes from the opinion of Chief Justice 
Show in Going vs. Emery, 16 Pick 107 at page 113 “And 
whenever an executor has a power under a will to sell real 
estate no license of any court is necessary to, or can give any 
additional validity to any sale or conveyance which he may 
make. And it is considered a good reason for refusing such 
license that the power already exists.” 

As to the exercise of this power of sale beyond the period 
of one year, the case of Hale vs. Hale, 137 Mass. 168 is 
illuminating in holding valid a sale under a power after the 
expiration of three years. 

Other cases on this point are N. EF. Trust Co. vs. Morse, 
243 Mass. 39; Bryant vs. Lombardi, 261 Mass. 489; McLaugh- 
lin vs. Greene, 198 Mass. 152. 

Since the comparatively recent discussion of this point at 
the meetings of the Conveyancers Association and of the Ab- 
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stract Club we have had the interesting experience of getting 
deeds approved for record at the Land Court where registered 
land has been conveyed by executors under powers of sale 
both within and after the one-year period. 


Very truly yours, 
Walter L. Van Kleeck. 


Statutes Referred to: 
Revised Laws of 1902 Chap. 178, § 53 

Section 53. Land of a deceased person may be taken 
on execution on a judgment against his executor or admini- 
strator for the debt of the deceased, for the costs of the action 
against him if the executor or administrator has not appeared 
therein, and for the fees and charges of the levy, and such 
land shall be appraised and set off or sold, in like manner as 
if execution had been levied against the deceased in his life- 
time. 


St. 1914, C. 486 (Now G. L. c. 236, § 53) 

Levy of Executions on Land of Deceased Persons. 

Section fifty-three of chapter one hundred and seventy- 
eight of the Revised Laws, as affected by chapter three 
hundred and sixty of the acts of the year nineteen hundred 
and twelve, is hereby amended by inserting after the word 
“person”, in the first line, the words:—which has not been 
sold and conveyed, by deed duly recorded, by the executor 
or administrator with the will annexed of such deceased 
person under a license from the probate court or under a 
power of sale contained in the will of the deceased,—so 
as to read as follows:—Section 53. Land of a deceased 
person which has not been sold and conveyed, by deed duly 
recorded, by the executor or administrator with the will 
annexed of such deceased person under a license from the 
probate court or under a power of sale contained in the 
will of the deceased, may be taken on execution on a 
judgment against his executor or administrator for the 
debt of the deceased, for the costs of the action against him 
if the executor or administrator has not appeared therein, 
and for the fees and charges of the levy, and such land 
shall be appraised and set off or sold, in like manner as if 
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execution had been levied against the deceased in his life- 
time. 


Approved April 28, 1914. 


G. L. C. 205, § 3 

§ 3. (Bond of Executor, etc., who is residuary lega- 
tee) ... The giving of such bond shall not discharge the 
lien on the real estate of the testator for the payment of 
debts, except on such part as may be sold by such executor 
or administrator to a purchaser in good faith and for a 
valuable consideration; and all property not so sold may be 
taken on execution by a creditor not otherwise satisfied, 
in like manner as if a bond had been given in the other form. 





ASSESSED VALUATION AS EVIDENCE 
IN LAND TAKINGS 


Section 35 of G. L. 79 provides that assessed valuation 
in a taking by the commonwealth, or by a city, town or dis- 
trict, may be introduced “as evidence of the fair market value’”’. 

The Judicial Council, in its 26th report (reprinted in the 
“Quarterly” for December 1950, Vol. XXXV, No. 5), recom- 
mended the repeal of that section for reasons stated on pp. 
19-23 of the report. The section does not apply to all takings 
but only to those mentioned above. There are different rules 
of evidence on the same question of value in different sets of 
cases. Many lawyers expressed approval of the proposal 
for repeal. The matter was referred to the next annual 
session, apparently because some town authorities were afraid 
of larger damages, if the rule were repealed. The real ques- 
tion would seem to be—what is the fair rule of evidence? 
What do you think about it? Please read the three pages of 
the report referred to and let us know. 


Some Recent Massachusetts Statutes 


Chap. 23 Savings deposits in trust companies are no longer 
subject to the $10,000 limitation where the deposit belongs to a 
religious or charitable corporation, labor union, credit union, or 
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fraternal benefit society, probate judge, town sinking or trust fund, 
or state, county, or municipal retirement or pension fund. This 
brings the limitation for trust companies in line with the limitation 
provided for Savings Banks. (Amends G. L. Chapter 172, section 
60) 

Chap. 28 Persons engaged in agriculture used to be exempt 
from penalty for failure to comply with the statutory requirements 
relative to weekly payment of wages. Such persons are now subject 
to the penalty which is not more than $50 or not more than two 
months imprisonment, or both. (Amends G. L. Chapter 149, sec- 
tion 148) 

Chap. 30 The provisions giving courts discretion to stay judg- 
ments and executions in actions of summary process has been ex- 
tended from March 31, 1951, to March 31, 1952. (Amends 1946 
Acts, Chapter 43, and 1950 Acts, Chapter 33) 

Chap. 35 Limit on exemption from seizure on execution of neces- 
sary household furniture is raised from $300 to $1,000. (Amends 
G. L. C. 235, section 34 Cl. Second) 

Chap. 78 The amount of wages exempted from attachment on 
trustee process is increased from $25 to $30. (Amends G. L. Ch. 
246, sec. 28) 


[CHAP. 76] 

AN ACT PROVIDING FOR THE REGISTRATION OF TRUST SECURITIES IN 
THE NAMES OF NOMINEES BY CERTAIN TRUSTEES APPOINTED BY THE 
PROBATE COURT. 

Be it enacted, etc., as follows: 


Section 54 of chapter 167 of the General Laws, inserted by chapter 
428 of the acts of 1949, is hereby amended by inserting after the 
word “commonwealth” in line 4 the words: —, and any resident 
of the commonwealth appointed a trustee by a probate court or who 
is required to file an account in a probate court, — so as to read as 
follows: — Section 54. Any individual, partnership, association 
or corporation authorized to do a banking business and to exercise 
trust powers in the commonwealth, and any resident of the common- 
wealth appointed a trustee by a probate court or who is required 
to file an account in a probate court, may cause any stock or security 
held in a fiduciary capacity to be registered and held in the name 
of a partnership or corporate nominee residing or having a principal 
place of business within the commonwealth named by him or it, 
provided that every individual trustee of the same estate or trust 
consents thereto, and any fiduciary may deposit stocks or other 
securities held in a fiduciary capacity with one so exercising trust 
powers, with authority to register and hold the same in the name 
of a partnership or corporate nominee residing or having a principal 
place of business within the commonwealth. Such a depository 
shall not, without first causing the stock or security to be registered 
in the name of the depositing fiduciary as such, redeliver the same 
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to him, but this provision shall not apply to other transfers or to 
sales made by the depository pursuant to directions of the de- 
positing fiduciary, and the depository and his or its partnership 
or corporate nominee residing or having a principal place of busi- 
ness within the commonwealth shall be held to have discharged 
their responsibilities by accounting for or paying over the proceeds 
of any sale or transfer made as so directed. A fiduciary holding 
securities in the manner authorized by this section shall retain 
possession of said securities, shall maintain adequate records 
indicating the ownership thereof, shall segregate the same from 
his or its own assets, and shall be absolutely liable for any loss 
occasioned by the acts of a nominee. Approved February 26, 1951. 
[CHAP. 80] 
AN ACT DEFINING THE TERM “ESTATE” IN CERTAIN PROCEEDINGS IN 
THE PROBATE COURTS. 

Be it enacted, etc., as follows: 

Section 39A of chapter 215 of the General Laws, inserted by 
chapter 536 of the acts of 1947, is hereby amended by adding at the 
end of the following paragraph: — 

For the purposes of this section, the term “estate” shall be deemed 
to include trusts, guardianships, conservatorships and all other 
relationships involving the administration of property by fiduciaries. 

Approved February 26, 1951. 
[CHAP. 163] 

AN ACT RELATIVE TO THE TIME WITHIN WHICH PETITIONS FOR 
THE ADMINISTRATION OF ESTATES ARE REQUIRED TO BE FILED. 
Whereas, The deferred operation o fthis act would tend to 

defeat its purpose, which in part is to make its provisions 
immediately applicable to the filing of petitions for the ad- 
ministration of estates, therefore it is hereby declared to be 
an emergency law, necessary for the immediate preservation 
of the public convenience. 

SECTION 1. Section 4 of chapter 193 of the General Laws, 
as appearing in the Tercentenary Edition, is hereby amended 
by striking out, in line 2, the word “twenty” and inserting 
in place thereof the word : — fifty, — so as to read as follows: 
— Section 4. Administration shall not be originally granted 
after the expiration of fifty years from the death of the 
testator or intestate, except in cases expressly authorized by 
law. 


Section 2 makes a similar change in Section 5. 

This statute should be discussed at the Plymouth Institute 
on June 8, in the light of the following letter from Mr. West- 
gate. 
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COMMENTS ON CHAPTER 163 


Editor, April 25, 1951. 
Massachusetts Law Quarterly, 


The conveyancers of the Commonwealth of Massachusetts 
should take particular notice of Chapter 163 of the Acts of 
1951, which, in effect, changes the period in which original 
administration upon an estate may be taken in the Probate 
Courts from twenty years to fifty years from the date of 
death of the deceased. 


This change at first reading would appear to be harmless, 
and under certain conditions quite helpful, but its effects, how- 
ever, are tremendous. 


It is the opinion of many conveyancers that this statute 
puts a cloud on many real estate titles in the State by striking 
out what in effect was a statute of limitations beyond which 
one could feel safely free of claims against the deceased, 
expenses of administration and tax liens, and the danger 
of a title being cut under by a sale under a license of the 
Probate Court. A conveyancer upon securing satisfactory 
affidavits and proof as to the heirs-at-law of a deceased 
person who had been deceased more than twenty years could 
pass title with the assurance that no probate of the estate 
could be made, and that such property would not be subject 
to claims of the deceased, expenses of administration or in- 
heritance taxes, and that no license of the Probate Court 
would be issued for the same which would cut under his deed. 

Under the present status of affairs, administration can now 
be taken on such estates, and if administration is taken out 
there is the problem of claims of the estate, liability for ad- 
ministration and a lien for inheritance taxes, to say nothing 
of the right of the Probate Court to sell the same under license 
cutting under all conveyances made from the date of death. 
There are many instances where title fo real estate has been 
certified by attorneys and held by Banks under mortgage and 
by many individuals which are now subject to administrative 
proceedings of persons having deceased more than twenty 
years and less than fifty years. 

The conveyancer must now decide whether he must insist 
upon probate of all estates covering a period of fifty years 
or whether he must take some practical middle ground and 
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recommend to his client that he take title without such pro- 
ceedings. It is the opinion of local conveyancers that the 
passage of this Act is most unfortunate and that the amend- 
ment should be repealed, and the period of twenty years be 
re-established as the time beyond which no administration 
can be taken out. It would also appear that the Probate 
Court under the old statute had sufficient jurisdiction to 
entertain petitions for administration for particular purposes 
sufficient to meet all practical needs. 

The special advantage that some persons may have cer- 
tainly cannot outweigh the problems which the passage of 
this Act immediately causes and the problems which are to 
arise in the future. 

Milton A. Westgate. 
84 North Main St. 
Fall River 


THREE PROPOSED CONSTITUTIONAL AMENDMENTS 


Observation covering many years shows that the bar in 
general rarely pay much, if any, attention to proposed amend- 
ments while they are under discussion. We do not think this 
form of inertia is healthy. Accordingly, we reprint three 
amendments now in their initial stage of discussion. They 
have been reported “ought to pass” by the Committee on 
Constitutional Law for Consideration by Joint Convention of 
both Houses under the 48th Amendment and Joint Rule 23. 


SENATE 76 
PROPOSAL FOR A LEGISLATIVE AMENDMENT TO THE CONSTITUTION PRO- 

VIDING FOR VOTING BY CITIZENS OF EIGHTEEN YEARS OF AGE AND 

UPWARDS. 

Article III of the Amendments to the Constitution, as amended, 
is hereby further amended by striking out, in the first line, the 
word “twenty-one” and inserting in place thereof the word: — 
eighteen. 

SENATE 78 
(as originally proposed) 
PROPOSAL FOR A LEGISLATIVE AMENDMENT TO THE CONSTITUTION TO 


PREVENT ABUSE OF THE SIGNATURE MACHINERY OF THE INITIATIVE 
AND REFERENDUM. 


Section 1. Article XLVIII of the Amendments to the Constitu- 
tion as heretofore amended by Article LXXIV, is hereby further 
amended by inserting after the words “the Secretary of the Com- 
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monwealth shall provide”, wherever said clause appears in said 
Article LXXIV, the words: —the first ten signers with, — so that 
said clause shall read wherever it appears, as follows: — The secre- 
tary of the commonwealth shall provide the first ten signers with 
blanks for the use of subsequent signers. 


SECTION 2. Said Article XLVIII is hereby amended by inserting 
in “General Provisions. II. Limitation of Signatures”, after the 
word “signatures” in the first line thereof the words: — filed with 
the secretary of the commonwealth by or on behalf of the first ten 
signers, — so that the sentence shall read as follows: — Not more 
than one fourth of the certified signatures filed with the secretary 
of the commonwealth by or on behalf of the first ten signers on any 
petition shall be those of registered voters of any one county. 


Reasons in the Petition for the Proposal 


“The reason for this petition is that in the case of Lincoln 
v. The Secretary of the Commonwealth, 1950 Advance Sheets 
1011, 326 Mass.—the Supreme Judicial Court, by a majority 
of 4 to 3, decided that the wording of the amendment was 
not sufficiently clear to limit the issuance of blanks to the first 
ten signers or their representatives, and that the limitation 
of certified signatures to not more than one fourth from any 
one county was not sufficiently clear to protect the voters and 
other people outside of the four most thickly settled eastern 


counties from the results of signature collecting in those four 
counties. 


It is unfortunate that the interests of the people of the 
entire commonwealth should be subjected to the results of 
bad weather voting because of sectional signature collecting 
when while the court held the wording inadequate the Debates 
of the Convention of 1917 seem to show that the intention 
of the Convention and of the people who ratified the amend- 
ment recommended by the Convention was to require a greater 
distribution of signatures among the counties and the con- 
trol by the first ten signers of the number and distribution of 
signatures among the counties.” 


The Senate Journal of March 20th shows that Senator 
Conte (the Senate Chairman) reported, for the Committee, 
that Senate 78 


“ought to pass, — with an amendment striking out section 2 and 
inserting in place thereof the following: — “SECTION 2. That part 
of said Article XLVIII under the heading ‘GENERAL PROVISIONS’ 
is hereby amended by striking out the words ‘JJ. Limitation on 
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Signatures’ and the sentence thereunder, and inserting in place 
thereof the following : — 
“II. Distribution of Signatures. 


“The certified signatures on any petition shall be those of regis- 
tered voters of each county, in a number equal to three per cent 
of the entire vote cast for governor at the preceding biennial state 
election in such county.”. 


The report was read and placed on file, in accordance with the re- 
quirements of said rule.” 


The House Journal of March 19th shows the same report 
by Representative Donlan (House Chairman). 


Note on The Discussion in the Convention in 1917 

The original plan for the I. & R. submitted to the Convention 
contained the provision “Not more than one fourth of the 
certified signatures on any petition shall be those of registered 
voters of any one county.” 

A motion was made by Mr. Curtis of Revere to substitute 
the words “one eighth” for “one fourth”. This was supported 
by Mr. Kilbon of Springfield and Mr. Churchill of Amherst 
(See Debates vol. II, pp. 863-864) and opposed by Mr. Walker 
of Brookline. As stated by Mr. Churchill, he thought the 
broader distribution of signatures “wise” in order that “no 
disturbance or bitterness of feeling in different parts of the 
Commonwealth—may be aroused by saying this is a measure 
that belongs to the Eastern part of Massachusetts,—an at- 
tempt on the part of a particular section to accomplish some- 
thing.” 

The proposal to substitute “one eighth” was adopted by a 
yea and nay vote of 122 to 105, (p. 864). 

Later on motion of Mr. Walker the words were changed 
back to “one fourth” by a vote of 140 to 128. (See p. 949). 

Still later Mr. Curtis of Revere again moved to substitute 
“one eighth,” and this was defeated by eight votes, 140-132 
(See p. 1045). 

A proposal to substitute “at least four per cent of the 
registered voters of every county” was debated and defeated 
by a vote of 56 to 95. (pp. 864-870). 

F. W. G. 
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SENATE 593. 


PROPOSAL FOR A LEGISLATIVE AMENDMENT TO THE CONSTITUTION 
RELATIVE TO THE ELECTION OF THE GOVERNOR, LIEUTENANT GOV- 
ERNOR AND CERTAIN OTHER STATE OFFICIALS. 


Article LXIV of the Constitution of the Commonwealth of Massa- 
chusetts, as amended, is hereby further amended by striking out 
section 1 and inserting in place thereof the following : — 


Section 1. The governor, lieutenant governor, councillors, sec- 
retary, treasurer and receiver-general, attorney-general, auditor, 
senators and representatives shall be elected quadrennially. The gov- 
ernor, lieutenant governor, councillors, senators and representatives 
shall hold their respective offices from the first Wednesday in Janu- 
ary succeeding their election to and including the first Wednesday 
in January in the fifth year following their election and until their 
successors are chosen and qualified. The terms of the secretary, 
treasurer and receiver-general, attorney-general and auditor shall 
begin with the third Wednesday in January succeeding their elec- 
tion and shall extend to the third Wednesday in January in the 
fifth year following their election and until their successors are 
chosen and qualified. No governor shall be eligible to serve more 
than two terms. 


MEMBERSHIP IN THE AMERICAN BAR ASSOCIATION 

Of the 200,000 practising lawyers in the United States, 
about 42,000 are members of the American Bar Association. 

The A. B. A. like other bar associations depends on mem- 
bership dues and wants to expand its membership. Less than 
one-eighth of the Massachusetts bar are members. Annual 
dues are low: $3.00 for members admitted less than two years; 
$6.00 admitted two to five years; $12.00 admitted more than 
five years. Each application (blanks obtainable from the 
undersigned or from A. B. A. headquarters, 1140 No. Dear- 
born Street, Chicago, Illinois) has to be endorsed by an A. B. A. 
member. The 1951 edition of the Martindale-Hubbell Law 
Directory makes it easy for you to find out who belongs to 
the A. B. A.; each member has a triangle in front of his name. 

Why join? 

1. The American Bar Association is the national bar as- 
sociation. Effective representative action by the legal pro- 
fession is needed throughout the nation. 

2. The many committees and sections are effective working 
bodies. Their work helps you although you may not know it. 

3. Each member receives the American Bar Association 
Journal monthly to keep him up to date on Association 
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activities and to provide him with information and discussions 
of legal problems throughout the country. 

4. The 1951 A. B. A. Annual Meeting will be in New York 
September 17-21 inclusive—the largest gathering of lawyers 
in the world. 

Charles O. Porter, 60 State Street, Boston 


Massachusetts Bar Association liaison for the American 
Bar Association. 





CONGRESSIONAL INVESTIGATIONS 
UNDER KLIEG LIGHTS 


Granting that the recent dramas in Washington, televised 
for commercial advertising purposes, have stirred the coun- 
try and shocked many Americans into the question to what 
extent are we governed by professional gamblers and other 
captains of underworld industry, do the American people want 
this sort of televised inquisition under klieg lights to continue? 
Would they consider it a fair method of administering justice 
if that sort of thing were allowed in a court room, with a 
man on trial for his life or his reputation? We think not, 
however interesting and dramatic it might be. Judging from 
casual conversation with thoughtful lawyers—many of them 
were shocked—and lawyers are not too easily shocked. But 
the “Monitor” recently printed a letter from someone in New 
York as follows: 


“TELEVISING TRIALS 
To THE CHRISTIAN SCIENCE MONITOR: 

“Why not televise important trials and appeals? 

People want to know what is wrong with their govern- 
ment. That was proved by the terrific interest of the public 
in the televised hearings of the Senate Crime Investigating 
Committee held in New York. Millions of television sets were 
focused on the people who took part in those hearings. Little 
people by the millions whose separate words mean nothing 
went about their daily business expressing all sorts of opinions 
on the happenings before the committee. 
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If important trials and appeals were televised, all those 
participating in them would be compelled to be on their best 
behavior. With millions of eyes looking on, it would be 
difficult for the judges, the lawyers, or the witnesses to be less 
than honest, right, and proper. All of them would have to 
do their very best to make a good impression. People would 
take a great interest in what was going on in the administra- 
tion of justice and those who actually were carrying out the 
processes of the law would have to show themselves to be 
worthy. And remember that the proper administration of 
justice is a very important part of good government. 

Accordingly, I strongly recommend that courts all over 
the United States adopt rules permitting the televising of 
important trials and appeals under regulations that will 
assure proper respect for the rights of all concerned.” 





THE CURRENT AMERICAN SWEARING EPIDEMIC 


As we think the bar should be fully informed on this sub- 
ject, we report what has happened here and in the American 
Bar Association, as the discussion is still current. 

We are all familiar with epidemics of the flu or the measles 
and at one time of prohibition. From time to time the epi- 
demic of desire to make people take all kinds of test oaths 
develops in spite of ex parte Garland 4 Wallace 333. Such 
test oaths differ from the qualifying oaths of public officers 
which relate to their future conduct in office. 

The special committee of the Massachusetts legislature 
“to curb communism” has filed a report on communist activi- 
ties, hereinafter referred to. The majority have recommended 
two acts—one, the Maryland “Ober” law, now on its way 
to the Supreme Court of the United States—the other calling 
for an additional oath for lawyers, which reads as follows: 


THE PROPOSED ADDITIONAL OATH 
AN ACT REQUIRING ATTORNEYS-AT-LAW TO TAKE AN OATH OF 
LOYALTY TO THE PRINCIPLES OF THE CONSTITUTION OF 
THE UNITED STATES AND OF THE COMMONWEALTH. 
Section 1, chapter 221 of the general laws is hereby amended 
by adding after section 39 the following nine sections :— 
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Section 39A. The following words and phrases in this 
section and in sections thirty-nine B to thirty-nine H, inclu- 
sive, shall have the following meanings, unless a different 
meaning is clearly apparent from the language or context, 
or unless such construction is inconsistent with the manifest 
intention of the general court :— 


(a) “Loyalty oath,” the oath or affirmation provided for in 
section thirty-nine B. 


(b) “Loyalty,” the adherence to the principles of the 
constitution of the United States and of the commonwealth 
providing for the presently existing form of government and 
for its security and for the protection of the rights of the 
individual. 

Section 39B. No person shall be admitted as an attorney 
unless and until he has filed with the board of bar examiners 
the following loyalty oath, subscribed and sworn to (or 
affirmed) before a person authorized to administer oaths in 
this commonwealth :— 


“IT (insert name), do solemnly swear (or affirm) that I do 
not advocate, and have not advocated, nor am I a member of 
any political party or organization that advocates, the over- 
throw of the government of the United States or of this com- 
monwealth by force or violence or by any other illegal or 
unconstitutional method; and that so long as I am an attorney, 
I will not advocate nor become a member of any political party 
or organization that advocates the overthrow of the govern- 
ment of the United States or of this commonwealth by force 
or violence or by any other illegal or unconstitutional method. 


Section 39C. No person shall be admitted as an attorney 
until the board of bar examiners has investigated his loyalty 
and determined him to be a loyal citizen of the United States. 
If the board finds upon investigation and after a hearing, as 
provided in section thirty-nine F, that there is reasonable 
doubt as to the loyalty of the petitioner, he shall not be 
admitted. 


Section 39D. The board of bar examiners shall conduct a 
a loyalty investigation of all attorneys admitted to practice. 
If the board determines upon investigation and after a hear- 
ing, as provided in section thirty-nine F, that there is rea- 
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sonable doubt as to the loyalty of any attorney, it shall file a 
petition for his removal, together with a report of the evi- 
dence upon which said petition is based, and proceedings shall 
be conducted thereon in accordance with section forty. 


Section 39E. Investigations conducted pursuant to sections 
thirty-nine C and thirty-nine D shall utilize all available 
sources of pertinent information and shall include reference to 
the files of the federal bureau of investigation, military and 
naval intelligence and of any other appropriate government, 
investigative and intelligence agency as well as files in the 
possession of the attorney general and law enforcement agen- 
cies located at the place of residence and employment of the 
petitioner or attorney. 

Section 39F. An attorney or a petitioner for admission to 
the bar whose loyalty is questioned, shall have a right to a 
hearing before the board of bar examiners. Such person 
shall be served with a written notice of such hearing in suf- 
ficient time and shall be informed therein of the nature of 
the charges against him in sufficient detail, so that he will 
have adequate opportunity to prepare his defense. He shall 
be informed in such notice (a) of his right to reply to the 
charges in writing within a specified reasonable period of 
time; (b) of his right to a hearing on such charges before the 
board; and (c) of his right to appear before the board per- 
sonally, to be accompanied by counsel or representative of 
his own choosing, to be confronted with all the evidence which 
the board has secured against him and to present evidence 
on his behalf through witnesses or by affidavit. At the hearing 
all evidence theretofore considered by the board which in any 
way tends to prove the disloyalty of the petitioner or attorney 
shall be presented and the petitioner or attorney shall be 
permitted to present any pertinent evidence in rebuttal or 
tending to prove his loyalty. 

Section 39G. The board of bar examiners shall make and 
publish such rules and regulations as may be necessary to 
carry out the provisions of sections thirty-nine A to thirty- 
nine H, inclusive. 

Section 39H. Any person who subscribes to and files a 
loyalty oath which is wilfully false in a material matter shall 
be guilty of perjury and subject to the penalties thereof. 
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Section 391. If any provision of sections thirty-nine A to 
thirty-nine H, inclusive, or the application thereof to any 
person or circumstances, shall be held to be invalid or uncon- 
stitutional, such invalidity or unconstitutionality shall not 
be construed to affect the validity or constitutionality of any 
of the remaining provisions of said sections or the applica- 
tion thereof to persons or circumstances other than those as 
to which it is held invalid or unconstitutional; and to this end 
the provisions of said sections are hereby declared to be 
severable. 


Section 2. Within ninety days after the effective date of 
this act, every attorney who has been admitted to practice 
prior thereto, shall file with the board of bar examiners the 
loyalty oath provided in section thirty-nine B of chapter 221 
of the general laws, subscribed and sworn to (or affirmed) 
as therein set forth. 


Section 3. Any attorney who fails to file a loyalty oath 
as provided in section two of this act, shall be suspended from 
further practice as an attorney in this commonwealth and 
shall not be reinstated unless and until he files such oath. 


Section 4. Any attorney who subscribes to and files a 
loyalty oath which is wilfully false in a material matter shall 
be guilty of perjury and subject to the penalties thereof. 


Supplementary Statement of 
Representative William E. Hays 


Although I have subscribed to the report, I do not agree 
with the legislative recommendations appended to it. In my 
opinion the pressing need of the moment is not legislation 
but a well informed public. For that reason I feel that in 
presenting this report the Committee has performed a real 
public service. But I do not feel that there is an urgent need 
to enact hasty legislation. There is adequate Federal law to 
deal with any serious subversive activity. 

The legislation recommended in Appendix C-I is patterned 
after the “Ober” law, so called, of Maryland. That law is 
now before the United States Supreme Court for a test of its 
constitutionality. We well might await the outcome of that 
case. In the meantime we will be able to examine carefully 
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the legislation enacted in other states and to study the experi- 
ence of those states with such legislation. 

In Appendix B an order is recommended extending the 
life of the Committee. As I have said, I believe there should 
be further study. I believe, however, that such study should 
be made in the usual way, that is by a Recess Commission 
made up of members of the House and Senate, appointed by 
the presiding officers of those branches, and by appointees 
of His Excellency the Governor. Such a Commission could 
have referred to it the legislation appended to this report. 

With regard to Appendix C-II, “I feel that this will be taken 
as an unwarranted, although I am sure an unintentional, 
affront to the legal profession. I see no reason why it should 
be singled out for what amounts to an inquisition. There is 
not in the whole report a scintilla of evidence of disloyalty on 
the part of any Massachusetts attorney.” 

For the above reasons, not to mention others, “I cannot 
join with those members of the Committee who favor the 
legislation set forth at the end of the report. I feel it would 
accomplish little and might well result in our citizens being 
lulled into a false sense of security.” 


The Hearing 

The members of the Executive Committee of the Massa- 
chusetts Bar Association expressed their opinion in opposition 
to the proposed additional oath for lawyers and this fact 
was submitted to the committee of the legislature at the hear- 
ing on April 17th. At the request of President Sears, Prof. 
George K. Gardner of the Harvard Law School appeared at 
the hearing in support of the vote of the Executive Committee. 

As quoted in the press report of the hearing he explained 
lawyers must now swear to uphold both the federal and state 
constitutions. 

“Any lawyer now trying to subvert the government can be 
disbarred,” he said, “and should be.” 

Asked whether “Communists should be allowed to practice 
law in Massachusetts,” he replied, “No sir, not as I under- 
stand the principles of the Communist party.” 

Prof. Gardner said he thought “no one elected to a position 
of authority should require anything different in the wav 
of supporting the constitution than what is required of him.” 
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The following document was also submitted and its sub- 
stance printed in the Boston Herald of that date. 


To the Members of the Committee on Constitutional Law: 

I have read the 84 page report of the Special Committee 
to curb Communism which is set for hearing at the State 
House on April 17th. It is an impressive report. The ma- 
jority recommends “loyalty” oaths and other provisions 
in 35 sections for public employees and candidates for public 
office and other matters, and an additional oath for lawyers. 
Representatives Donlan and Hays believe there should be 
further study before legislating. I agree with them and sub- 
mit reasons for opposition to the proposed additional oaths 
for lawyers. 

Benton’s “The Lawyer’s Oath and Office” contains the his- 
tory of the oath and office. “The lawyer in this country is 
one of the administrators of justice” and as necessary as the 
judges are. That is why they have been required to take 
an oath as officers of the courts upon their admission in 
Massachusetts ever since 1686. Every lawyer in Massachu- 
setts today, when admitted to the bar, appeared before the 
Supreme Judicial Court and, in the presence of the court, 
took the following oaths, as provided in Section 38 of Chap- 
ter 221 of the General Laws: 


“Section 38. Whoever is admitted as an attorney shall in 
open court take and subscribe the oaths to support the con- 
stitution of the United States and of the commonwealth; and 
the following oath of office shall be administered to and sub- 
scribed by him: 

“*T (repeat the name) solemnly swear that I will do no 
falsehood, nor consent to the doing of any in court; I will not 
wittingly or willingly promote or sue any false, groundless 
or unlawful suit, nor give aid or consent to the same; I will 
delay no man for lucre or malice; but I will conduct myself 
in the office of an attorney within the courts according to 
the best of my knowledge and discretion, and with all good 
fidelity as well to the courts as my clients. So help me 
God.’ ” 


Those oaths are not only “loyalty” oaths, as solemn and 
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binding as the oaths required of the governor, the judges, 
and all members of the Massachusetts legislature, but broader 
in scope than any of them, because containing a short code 
of professional ethics. Now it is proposed to pile on another 
unnecessary oath that he does not, has not, and will not, 
advocate the overthrow of the government, not only by force, 
but “by any other illegal or unconstitutional method.”* 

That oath is to be required, in addition to the present oaths, 
not only of new lawyers when admitted, but of all the eight 
or nine thousand members of the Massachusetts bar within 
90 days and if it is not filed with the bar examiners the 
lawyer “shall be suspended from further practice” until it is 
filed. 

Representative Hays says: “I feel that this will be taken as 
an unwarranted, although I am sure an unintentional, affront 
to the legal profession. I see no reason why it should be 
singled out for what amounts to an inquisition. There is not 
in the whole report a scintilla of evidence of disloyalty on 
the part of any Massachusetts attorney. .. . I cannot join 
with those members of the Committee who favor the legis- 
lation set forth at the end of the report. I feel it would 
accomplish little and might well result in our citizens being 
lulled into a false sense of security.” 

I agree with Mr. Hays. Personally the “affront” does not 
disturb me because I am used to affronts. My reason for 
opposing the requirement of the proposed new oath (which, 
by the way, I am ready to take) is that I believe it to be 
against the interests of the public and of the profession. Such 
a requirement would detract from the solemnity and moral 
and professional force of the present time-honored and fully 
adequate lawyer’s oath. I so stated on the floor of the House 
of Delegates of the American Bar Association in Chicago in 
February and I say it again. 

The multiplication of unnecessary oaths dilutes the force 
of all oaths and makes them perfunctory in spirit and in fact. 
I feel sure that no Massachusetts court would suspend a lawyer 


* The complete new oath as proposed reads: 

“I, (insert name), do solemnly swear (or affirm) that I do not advocate. and have 
not advocated, nor am I a member of any political party or organization that advocates, 
the overthrow of the government of the United States or of this commonwealth by force 
or violence or by any other illegal or unconstitutional method; and that so long as I am 
an attorney, I will not advocate nor become a member of any political party or organization 
that advocates the overthrow of the government of the United States or of this common- 
wealth by force or violence or by any other illegal or unconstitutional method.” 
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from practice for failing to take the proposed superfluous oath 
on top of the broader and better oath which he took when he 
was admitted to the bar. 

How many legislators, regardless of party affiliations, 
throughout the state and nation, who have sworn to support 
their state and national constitutions, could swear that they 
had never supported by vote or otherwise any “illegal or un- 
constitutional” legislation or executive or bureaucratic action, 
regardless of consequences? 

If the bar is to be required to take the proposed new inquisi- 
torial oath, which really adds nothing but words to the present 
oaths, should not all state legislators and members of Con- 
gress be required to take a new special inquisitorial oath 
about their constitutional activities? 

Don’t fool with the professional oaths of the Massachusetts 
bar in section 38 quoted at the beginning of this paper. Read 
them over and think about them instead. They are not “hot 
air.” They are adequate and mean what they say. Leave 
them alone! 


April 16, 1951 —Frank W. Grinnell. 


In a letter to the Boston Herald of May 1, 1951, Prof. 
Gardner supplemented his remarks as follows: 

“There is one point, of interest not merely to lawyers but 
to every inhabitant of Massachusetts .. . 

“It is plain that the proposed new oath —although it is 
much longer than the old one — says a great deal less than the 
old one and adds nothing at all. 

“The old oaths are real “Loyalty Oaths”; the new oath 
is an oath of submission. The people of Massachusetts are 
not, and never have been, submissive; but they are loyal to 
their ancient Commonwealth. They demand, and are entitled 
to have, loyal lawyers in their service. But do they want sub- 
missive lawyers? I think not.” 

The report of the committee appears on p. 86 herein. 


THE ACTION OF THE A. B. A. HOUSE OF DELEGATES 
In order that the Massachusetts bar may be informed of 
what has been done in the American Bar Association, we 
reprint the vote of the House of Delegates in Washington in 
September 1950, the movement to rescind it at the midwinter 
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meeting in Chicago in February, the action of the House 
thereon, the resolutions of the House in regard to communist 
activities (aside from the matter of oaths) and the report 
of the special committee on which those resolutions were 
based which will be found at the end of this issue. 


The Vote of the House in September 1950 

At the sixth and final session of the House the secretary 
reported a resolution adopted by “The Assembly” which re- 
quired action by the House. As appears in the A.B.A. Journal 
for November 1950 (p. 972). 

The resolution approved by the Assembly was submitted by 
Albert P. Jones, Robert G. Storey, Gordon Simpson, S. Allen 
Crowley and Paul Carrington, all of Texas. It was as follows: 


WHEREAS, lawyers, better than any other group in 
America can understand and teach others to understand 
the principles of our Constitution and the protections 
afforded by our Bill of Rights, and the fundamental conflicts 
between these constitutional principles and the doctrines of 
Communism; and 


WHEREAS, The lawyers of America, by virtue of the 
license each has obtained to practice law, to serve courts 
of justice, and to advise citizens as to their legal rights, 
have a much greater duty than citizens generally to support 
the principles of the Constitution and oppose the doctrines 
of Communism inconsistent therewith; now therefore be it 


RESOLVED, By the American Bar Association: 

1. That it is not inappropriate, with world conditions as 
they are, that any American citizen be required to attest 
to his loyalty to our form of government by anticommunist 
oath, and that it is especially appropriate that all licensed 
to practice law in the United States of America be required 
so to do; 

2. (a) That the legislature, the court or other appro- 
priate authority of each state or territory and the District 
of Columbia, be requested to require each member of its 
Bar, within a reasonable time and periodically thereafter, 
to file an affidavit stating whether he is or ever has been a 
member of the Communist Party or affiliated therewith, 
and stating also whether he is or ever has been a member 
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or supporter of any organization that espouses the over- 
throw by force or by any illegal or unconstitutional means, 
of the United States Government, or the government of any 
of the states or territories of the United States; and in the 
event such affidavit reveals that he is or ever has been a 
member of said Communist Party, or of any such organiza- 
tion, that the appropriate authority promptly and thor- 
oughly investigate the activities and conduct of said mem- 
ber of the Bar to determine his fitness for continuance as 
an attorney; 

(b) That in the event at any time later it be established 
that said attorney has wilfully sworn falsely to any of the 
facts, he should be the subject of immediate disbarment 
proceedings. 

The House voted to adopt the resolution without debate. 
Prior to midwinter meeting in Chicago in February the 
following notice was sent to all members of the House. 


TO THE MEMBERS OF THE HOUSE OF 
DELEGATES OF THE AMERICAN BAR ASSOCIATION 


As a member of the House who voted “No” on the resolu- 
tion adopted at the September meeting in regard to additional 
oaths of lawyers, I am ashamed of myself, because I did not 
rise to move postponement of the resolution to the midwinter 
meeting. 

As a member of the House since 1936, I believe that it seri- 
ously affects the respect justly due, in general, to the work of 
the House, when a resolution so sweeping in its relation to 
the standing of the profession is considered at the close of the 
last session, without debate, by a small House after many 
delegates had left without realizing what was coming. I 
don’t know how you feel about it, but, in my opinion, we 
were all “asleep at the switch,” regardless of our views about 
the contents of the resolution which I regarded as against 
the interests of the profession. 

At the meeting of the Executive Committee of the Massa- 
chusetts Bar Association on November 16, 1950, the vote of 
the House, as printed in the American Bar Association Jour- 
nal, was called to the attention of the Committee. After dis- 
cussion it was: 
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“Upon motion duly made and seconded, unanimously 

“Voted That this Committee go on record as disapproving 
the resolution adopted by the American Bar Association pro- 
posing a loyalty oath for members of the bar and that this 
vote be communicated to the American Bar Association.” 

Unless someone else does, I expect to submit, at the meet- 
ing in Chicago, a resolution, or motion, in substance as fol- 
lows: 

Whereas the House of Delegates at the September meet- 
ing in 1950 adopted, without debate, at the end of the last 
session of the House, when many members were absent, a 
vote approving a resolution from the Assembly where it had 
been adopted with little, if any debate, while the House was 
in session, recommending to the various state authorities the 
requirement of additional oaths by lawyers as set forth in 
detail in the record of the meeting of the House. 

Now therefore, be it resolved that, on further consideration, 
the said vote of the House of Delegates approving said resolu- 
tion of the Assembly is hereby rescinded, and that the Assem- 
bly be notified of this fact and that the House recommend 
to the Assembly the rescission of its resolution, thus referred 
to, on the ground, among others, that the requirement of such 
additional oaths of lawyers, who take a solemn and adequate 
oath as a condition of admission to the bar, would detract 
from the solemnity, and moral and professional force, of the 
lawyer’s oath, and encourage and stimulate public distrust 
and lack of respect for the legal profession throughout the 
country. 

Frank W. Grinnell 
February 6, 1951 A Delegate of the 
Massachusetts Bar Association 


The Debate and Vote 

The debate on this proposal appears in the A. B. A. Journal 
for April 1951 at pp. 319-320. As to the sufficiency of the 
present lawyers’ oath, compare the remarks of Mr. Canfield 
at the top of the middle column on p. 312. Following the 
debate 

“The House then voted to affirm the stand taken at Wash- 
ington and to reject the Grinnell resolution. 
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“The House also voted not to adopt the fifth resolution of 
Mr. Canfield’s committee. This resolution would have called 
for a poll of members of the Association on the question of 
membership in the Communist Party. Comment on the floor 
showed that the members felt that such a poll would be 
expensive and would serve no useful purpose, since many 
lawyers would ignore the questionnaire and Communist 
members would not answer truthfully.” See p. 320. 





GOVERNMENT POWER AND DEAN MANION’S 
BOOK 


In a recent pocket-size book* of slightly over 100 pages 
Clarence Manion, Dean of the Law School of the University 
of Notre Dame, discusses the nature and history of Ameri- 
can constitutional government without intellectual appease- 
ment of loose thinking of which we have had much in recent 
years. In it he says: 

“The truth is that tyranny depends entirely upon the extent 
of governmental power and is in no way related to the source 
of that power... . 

“In instituting the system of firmly and expressly limited 
government, the Founding Fathers defied all the precedents 
of history and committed a positive affront to the persistent 
and perennial ruler of men—Despotism. They knew that 
every government is by its nature an incipient tyranny and 
that no number of Constitutional chains can effectively re- 
strain it where the people are not continuously alert to the 
all important necessity for its continued restraint.” 

This statement, and the remaining contents, especially of 
his Chapters 5 to 8, lend impressive support to those of us 
who believe that the historic principle of our American con- 
stitutional government—“Our glorious heritage,”—which 
began largely in Massachusetts and Virginia, is slipping away 
from the American people without their knowing it, because 
they are, politically, drifting, rather than thinking, about it, 
regardless of party affiliations. The much ridiculed 19th 


* The Key to Peace’, The Heritage Foundation, 75 Wacker Drive, Chicago, $2.00 
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century “laissez faire’ has been succeeded by a 20th cen- 
tury “laissez faire” of executive, legislative and adminis- 
trative power which, unless checked, may prove more dan- 
gerous in the long run than the 19th century doctrine. 
To some of us, the constant concentration in Washington of 
the power of government from a distance, which our revo- 
lutionary predecessors of 1776 and 1788 did not tolerate, 
and the growing unrestrained power of King Voting Majority, 
who succeeded King George III, may be more dangerous to 
the Republic than the ““Communists” because it seems to mean 
that many of those in power who are not “Communists” are 
gradually, or, perhaps, rapidly, yielding to the thinking of 
“Communists.” 

John Adams wrote “from the beginning, I always expected 
we should have more difficulty and danger, in our attempts to 
govern ourselves and in our negotiations and connections 
with foreign powers, than from all the fleets and armies of 
Great Britain.” (Works III, 13 and see McLaughlin ‘“Foun- 
dations of American Constitutionalism” 86.) 

For his interesting book about the Court, Mr. Charles P. 
Curtis, Jr., chose for his title “Lions Under the Throne”, a 
phrase from Lord Bacon’s Essay of Judicature” and dating 
still farther back to Solomon. One might suggest that neither 
that phrase nor any other literary figure of speech can be 
properly applied to American courts, the members of which 
are simple judges under the Constitution of the United States. 
However that may be, Mr. Curtis says (on p. 28): 

“Congress acts first and so acts unhampered by doubts 
raised by or respect owed to others’ opinions. Its duties to the 
Constitution do not include fear of a veto. No more should 
they include apprehension of the Court’s disapproval. Roose- 
velt was quite right in what he wrote to a member of the 
House Ways and Means Committee on the Coal Control Act. 
That was the act which the Court, a majority of them, held 
invalid in Carter’s suit. Roosevelt said, ‘I hope your commit- 
tee will not permit doubt as to constitutionality, however 
reasonable, to block the suggested legislation.” . . . What 
Roosevelt was saying was simply, Do not let your apprehen- 
sion of what the judges may say swerve you from saying 
what you think. Things would but run round if each let his 
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opinion hang on what he thought the others’ might be. 
Mutual respect includes self-respect. And Congress, being 
elected, does not have to think so much of its dignity.” 

But was the Court thinking of its “‘dignity”? 

Just how much independent constitutional thinking has 
been going on in the legislative halls in America in recent 
years? Does the statement of Mr. Roosevelt adequately 
describe the constitutional function and duty of legislators? 
Think it over. Read the 18th Article of the Massachusetts 
Bill of Rights and think it over again. Could Mr. Roosevelt, 
who was a member of the bar, take the proposed new oath 
for lawyers after writing that letter? If so, or if not, just 
what does that proposed oath mean? Were legislators, after 
reading the statement quoted (and it appeared in the press 
at the time, if we remember correctly) “apprehensive” of what 
the judges “might say” or of what the Executive might say? 


At a hearing in October 1949 before the Senate Committee 
on Interior and Insular Affairs, of which Senator O’ Mahoney 
was Chairman, the following discussion took place, as appears 
on p. 351-2 of the report of the hearings: 

“The CHAIRMAN... .. you will remember, Mr. Bidwell, 
that when the Continental Congress, the Congress of the 
Confederation, adopted its resolution creating the Con- 
stitutional Convention, it specifically instructed that con- 
vention not to establish a new national power and that the 
members of the Constitutional Convention disregarded com- 
pletely the instructions that they had received from the 
Congress of the Confederation and returned not an amend- 
ment of the Articles of Confederation but a completely new 
Constitution creating a nation, and that this issue of State 
sovereignty was afterward settled in a terrible conflict 
in the 1860’s, after which it was recognized everywhere 
that we have a single nation clothed with all the aspects 
of sovereign power. 

“Mr. Bidwell, Senator, I never believed and do not now 

believe that the parents of this Government were ever in- 

tended to be eliminated from the picture, that the national 
sovereignty dealing with foreign affairs and external mat- 
ters and interstate matters has been largely defined within 
the walls and the letter of the Constitution, . . . I think 
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the constitutional history is contrary to any conception of 

merging the sovereignty of the States into the Federal 

Union. . . . The Constitution confined the rights of the 

Federal Government, and there were specific reservations 

throughout the Constitution of powers and . . . there had 

never been any grant of properties and . . . the States 
were still individual and sovereign. 

“The Chairman. May I say, Mr. Bidwell, that I thought 
that point of view, which was once expressed in Massachu- 
setts long before the Civil War, was abandoned at the time 
of the Civil War and has never again been reasserted until 
now. 

“Mr. Bidwell. You honor me, I think that the Civil 
War question was not a question of settling the question 
of individual State sovereignties at all,... It had to do 
with interstate and national affairs, but by the result of 
the Civil War or by the premises of the conclusion of the 
Civil War by the North, it did not raise, nor did it end the 
individual sovereignty of the States.” 

When such things are said by the Chief Executive and by 
an influential member of the Senate of the United States 
(revealing, apparently, their conception of our government 
and its history) is it not time for the people of Massa- 
chusetts and especially the lawyers of Massachusetts, to do 
some hard thinking about their government—the kind of 
foresighted thinking which the lawyers and farmers con- 
tributed in 1788 when they led the movement for the Federal 
Bill of Rights and the 10th Amendment which Senator 
O’Mahoney seems to have forgotten? The senator also seems 
to forget that the members of the Philadelphia Convention of 
1787, who framed the constitution, omitted a bill of rights 
in spite of the efforts of George Mason of Virginia, and that 
they learned something from the ratifying conventions which, 
while ratifying, forced the submission of the first ten amend- 
ments containing a bill of rights, not only of individuals but 
of the thirteen states, thus restoring the principle of local 
self-government which the continental Congress (to which 
the senator referred) expected. 

The Berkshire farmers, from 1774 to 1780, in demanding 
the protection of a Constitution, before they would let the 
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Courts sit in the county, said “the nation, being transported 
with extravagant joy in getting rid of one tyrant, forgot to 
provide against another” (Smith’s “History of Pittsfield’, 
Chapters 18-20) and Thomas B. Wait of Portland in 1787 
suggested that “The vast Continent of America cannot long 
be subjected to a Democracy, if consolidated into one Gov- 
ernment—you might as well attempt to rule Hell by Prayer.” 
To what extent was he right? 
F.W.G. 





THE EMPEROR’S CLOTHES—AN AMERICAN 
MEDLEY 


Introductory Note 


The American Bar Association Journal for February 1950, 
which goes to its 42,000 members, carried the following article. 
In view of Dean Manion’s book, the foregoing discussion and 
the rather widespread interest in the article expressed by 
articulate members of the profession in various parts of the 
country, it is reprinted for those who did not see it. It may 
interest and/or (pardon the horrid “literary fraction”) 
entertain some readers. At least, it provides variety.—EDITOR. 


THE EMPEROR’S CLOTHES 


@® There is a well-known story about Benjamin Franklin. 
When the Philadelphia Convention of 1787 adjourned after 
framing the Constitution of the United States, a lady asked 
him, “Well, Doctor, what have we got—a monarchy or a re- 
public?” Franklin answered, “A republic, if you can keep it.” 

The late Professor Andrew C. McLaughlin, in his lectures 
on American constitutionalism, said, “The hope for success- 
ful popular government—and in very fact its justification— 
is based upon the willingness of people to think.” 

In The Forgotten Man’s Almanac, (published in 1943 by the 
William G. Sumner Club of Yale) which contains a quotation 
from Sumner for every day in the year, we find the following: 

The only security is the constant practice of critical 
thinking. 

The seduction of power is just as masterful over a demo- 
cratic faction as ever it was over king or barons. 











THE EMPEROR’S CLOTHES 63 


In former days it often happened that “The State” was 
a barber, a fiddler, or a bad woman. In our day it often 
happens that “The State” is a little functionary on whom 
a big functionary is forced to depend. 

Property is the strongest, deepest, most universal interest 
of mankind. It is the most fundamental condition of the 
struggle for existence; that is to say, of the welfare of 
mankind. It does not mean millions of dollars; it means 
cents. 

I never saw a poem about a savings bank depositor. 

Is he and the possibility of a savings bank part of “our 
glorious heritage”? 


In the New York Times of February 13, 1949 (page 62), 
General Dwight D. Eisenhower was quoted as saying to a 
group of young high school leaders, “There is a kind of 


dictatorship which can come about through a creeping paraly- 
sis of thought.” 


In Colliers for March, 1949, General Omar Bradley followed 
with an article in which he said: 

The state is an invention of men. It has neither intel- 
lect, nor conscience, nor morals. It is an inanimate ma- 
chine. And where the machine is master of the man it is 
simply fueled by his obedience, his fatigue and his terror. 
Its laws are the creature of dogma rather than the letters 
of justice. Its philosophy is spurious because it lives not on 
the spirit but on the oppression of its people. 

A democracy such as ours cannot be defeated in this 
struggle; it can only lose by default. 

It can only lose if our people deny through indifference 
and neglect their personal responsibilities for its security 
and growth. 

Our danger lies not so much in a fifth column whose 
enmity is avowed. It lies in a first column of well-meaning 
American citizens, a first column of unconscionable men 
who are one hundred per cent Americans in their daily 
protestations and ten per cent citizens in their routine of 
neglect. 

To what extent are all these remarks true? 


Legend of the Emperor’s Clothes has Moral for Us 
Some of the most illuminating literature as to modern 
conditions is to be found in the earlier books written for 
children, like Alice in Wonderland or Through the Looking 
Glass and Hawthorne’s Wonder Book and Tanglewood Tales; 
and in Hans Andersen’s Fairy Tales, there is the story of “The 
Emperor’s New Clothes”. 
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The Emperor was very vain about his clothes and, of 
course, all his courtiers were expected to admire them and did 
so, and his people were also expected to and did. After a while 
two men came and told the Emperor that they were weavers 
and could make for him the most wonderful clothes he had 
ever had; not only were the colors and pattern of remarkable 
beauty, but the clothes possessed the wonderful quality of being 
invisible to the eyes of such persons as were either not fit 
for the office they held or were irremediably stupid. 

“Those would, indeed, be valuable clothes,” thought the 
Emperor, “for when I put them on I should be able to find out 
which men in my Empire are unfit for their offices, and I 
could distinguish the wise from the stupid ones.” 

So he gave the men a large sum to begin work. They set 
up two looms and began. Wishing to know how they were 
getting on, the Emperor sent his best minister to see. When 
he saw the men working at the looms, he thought, “I can see 
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nothing at all—can I be so stupid? I never thought so, and 
I must not let any one know it. Can I be unfit for my office? 
No, it will never do for me to own that I could not see the 
stuff.” 

So he said, “It is most elegant—both the pattern and the 
colors, and I shall tell the Emperor’, and he did. 

Other courtiers were sent with the same result. So the 
weavers asked for more and more money, and got it. Then 
the Emperor went himself to see the work. 

“Why, how’s this?” he thought, “I can see nothing. Can 
I be stupid? Am I not fit to be Emperor? That would be the 
most shocking thing that could happen to me.” So he said, 
“It’s very pretty; it has our most gracious approval.” All the 
courtiers present said, “It’s very pretty,” and the Emperor 
gave the two men the title of ““weavers to the imperial court”. 

Finally the weavers said that all was ready for the Emperor 
to wear his new clothes in a grand procession, and he came 
to put them on. 

“Will Your Majesty be pleased to take off your clothes? And 
we shall dress you in the new ones before this glass.” 

The Emperor accordingly took off all his clothes, and the 
weavers made believe to put on each of the new garments 
they had just finished, while his majesty turned and twisted 
himself before the looking glass. 

“How capitally the clothes fit!’’ said all present. ‘What a 
beautiful pattern, and what vivid colors! What a costly 
attire!” 

“They are waiting outside with the canopy that is to be 
carried over Your Majesty’s head in the procession,” said 
the master of ceremonies, now coming in. 

“I am quite ready, as you may perceive,” answered the 
Emperor. ‘My dress fits nicely, does it not?” added he, turn- 
ing once more to the glass to make it appear as if he were 
examining its beauties most minutely. 

The lords of the bedchamber, who were to bear the train, 
pretended to pick it up from the floor with both hands, and 
then acted as if they were holding something in the air; 
for they did not venture to show that they saw nothing. 

The Emperor then went forth in grand procession under the 
splendid canopy while the people in the street, and others at 
their windows, all exclaimed: “Dear me! How incomparably 
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beautiful are the Emperor’s new clothes! What a fine train 
he has, and how well it is cut!” No one, in short, would let 
his neighbor know that he saw nothing, for that would have 
been like declaring himself unfit for his office, whatever it 
might be, or, at best, extremely stupid. None of the Emperor’s 
clothes had ever met with such universal approbation as these. 
“But he has nothing on!” cried at length one little child. 
“Only listen to that innocent creature,” said the father; 
and the child’s remark was whispered from one to the other 
as a piece of laughable simplicity. 
“But he has nothing on! cried at length the whole crowd. 
This startled the Emperor, for he had an inkling that they 
were in the right, after all; but he thought: “I must, never- 
theless, face it out till the end, and go on with the procession.” 
And the lords in waiting went on marching as stiffly as 
ever, carrying the train that did not exist. 


Is there a moral for us in this story? If so, what is it? 
*’Tis an old saw, children and foole’s speak true’’; And, in the 
Eighth Psalm, we find the line, “Out of the mouth of babes 
and sucklings hast thou ordained strength.” 


Are We Fooling Ourselves Like the Emperor? 


Was the American “republic” founded to be a “welfare 
state”, “from the cradle to the grave’, etc.? To what extent 
should we, or can we, be such a “state” or, by treaty, become 
part of a “welfare state” of the world, to enforce, and pre- 
sumably pay for, “universal human rights” to everybody in 
the world? Are we really thinking, or are we drifting while 
admiring the seductive slogans and catchwords of idealists 
whose feet are off the ground? 


Granted that we should “hitch our wagon to a star”. We 
did that in the eighteenth century and earlier. John Adams 
wrote as a young man: “I always consider the settlement 
of America with reverence and wonder, as the opening of a 
grand scene and design in Providence for the illumination 
of the ignorant and the emancipation of the slavish part of 
mankind all over the earth’ (3 Works 452); and, in his 
Thoughts on Government circulated to men in other colonies 
at their request in 1776 in connection with the formation of 
the state governments, he wrote: 

“The noblest principles and the most generous affections 
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in our nature have the fairest chance to support the noblest 
and most generous models of government” (4 Works 194). 
No modern idealist about government has suggested any 


more “idealism” than appears in those eighteenth century 
lines. They were characteristic of other thinkers of that 
period, Otis, George Mason, Thomas Jefferson, George Wash- 
ington and later Abraham Lincoln. But they kept their feet 
on the ground. 

How many stars can we hitch our wagon to without losing 
the wagon by having it pulled apart? Just how wonderful 
are the expensive new welfare “clothes” which the Republic 
is to wear? As stated in the preambles of the Federal and of 
the Massachusetts Constitution, our “republic” was founded 
for “posterity”, which means children. Are those children 
to see, too late, that “the emperor has no clothes’’? 

We have “loyalty oaths”, and we make and listen to and 
applaud speeches about our “glorious heritage”, but how much 
do we think about what it means or how it may be weakened 
to the point of extinction? 

To what extent do we want the American Government to 
be gradually made over through the treaty-making power? 
How much do we know about what is going on in that direc- 
tion? How many of us have read the pending Genocide Treaty 
or the International Declaration of Universal Human Rights 
signed in Paris on December 10, 1948, or the pending drafts 
of a “covenant’’, or treaty, to enforce some of them (possibly 
before an international court) now under consideration by the 
State Department and the United Nations? What would 
be the effect of those documents on our Government? 


To what extent is the heritage of our Bill of Rights and of 
the principle of individual responsibility for local self-govern- 
ment being gradually sucked up or poured out in the direction 
of the Central Government through legislation, treaties, taxa- 
tion, administrative bureaus, and even the courts, and through 
federal “grants in aid’ and the application for, and acceptance 
of, them and their inevitable federal supervision and direction? 

Is the Federal Government reversing history and its con- 
stitutional character as one of delegated powers, and be- 
coming the practical source of all power without our knowing 
it? 

If so, is this an inevitable development of history? Does it 
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mean that our constitutional balanced government of states 
and nation is an American dream that Americans, after 160 
years, are no longer capable of keeping and operating? Or 
is it the result of neglect and the consequent creeping paralysis 
and erosion of American thought and the accretion of central- 
ized power in Washington? 

To what extent have we forgotten that “eternal vigilance 
is the price” of “our glorious heritage’, and that the vigilance 
is needed by us quite as much as by those who may be 
enemies? The Irish orator, John Philpot Curran, about 150 
years ago said, “It is the common fate of the indolent to see 
their rights become a prey to the active.” 

To what extent is General Bradley right? Are we “biting 
off” more than we or our posterity “can chew’’? 

To what extent are Americans becoming a community of 
“gimme” brothers, who want someone else’s property, by 
government “handouts”, or otherwise, as if it were right? 
To what extent is the healthy impulse of Christian charity 
discouraged by taxation and political and economic squander- 
ing? To what extent are we collectively, living beyond our 
means to the detriment of free enterprise which creates and 
distributes property through jobs, inventions, executive man- 
agement and ability, in a world inevitably competitive, for 
the benefit of all of us? 

We do not attempt to answer all these questions, but they 
seem provocative of tho.ght. Think them over. General 
Eisenhower and General Bradley say that is part of our job 
as Americans. 

In The Federalist, Number LI (February 8, 1788), Alex- 
ander Hamilton [or James Madison] wrote the following: 

If men were angels, no government would be necessary. 

If angels were to govern men, neither external nor internal 

controls on government would be necessary. In framing a 

government, which is to be administered by men over men, 

the great difficulty lies in this: You must first enable the 
government to control the governed; and in the next place, 


oblige it to control itself. 
F.W.G. 








REPORT OF THE SPECIAL COMMITTEE 
OF THE AMERICAN BAR ASSOCIATION 
TO STUDY COMMUNIST TACTICS, STRATEGY 
AND OBJECTIVES 


The following report is printed in full in order to place 
before the Massachusetts bar the information submitted to 
the House of Delegates before they adopted the resolutions 
as indicated in parenthesis at the end of each resolution. The 
discussion of these recommendations will be found in the 
A. B. A. Journal for April 1951 pp. 312-13, and 319-20. 

—EDITOR. 


RECOMMENDATIONS 


The committee recommends the adoption of the following 
resolutions. 
RESOLUTION I 

WHEREAS, The Communist Party and Marxism-Lenin- 
ism call for the establishment in the United States of a 
dictatorship “‘untrammeled by law,” and 

WHEREAS, The American constitutional system and the 
American principle of individual rights and duties would 
be violated by such a system, and 

WHEREAS, Such concept is incompatible with the obli- 
gations of a lawyer as an officer of the courts of the United 
States and the several states, 

Be It Now Therefore Resolved, That the American Bar 
Association expel from its membership any and every 
individual who is a member of the Communist Party of 
the United States or who advocates Marxism-Leninism, 
and 

Be It Further Resolved, That this resolution, after 
adoption by the House of Delegates, be referred immedi- 
ately by the President of the Association to an appropriate 
committee of the Association for prompt action. 

(Adopted) 
RESOLUTION II 

Be It Resolved, That Resolution I be referred to all State 

and Local Bar Associations with the recommendation that 
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they expel from their membership any and every individ- 

ual who is a member of the Communist Party of the 

United States or who advocates Marxism-Leninism. 
(Adopted) 


RESOLUTION III 
Be It Resolved, That the American Bar Association 
recommend that all State and Local Bar Associations or 
appropriate authorities immediately commence disci- 
plinary actions of disbarment of all lawyers who are 
members of the Communist Party of the United States 
or who advocate Marxism-Leninism. (Adopted) 


RESOLUTION IV 
Be It Resolved, That the House of Delegates authorize 
this committee to prepare and distribute among the mem- 
bers of the Association an analysis of the aims, purposes 
and objectives of the practices of communism and Marx- 
ism-Leninism and disclosed by the committee’s investiga- 
tion. (Adopted) 


RESOLUTION V 
Be It Resolved, That the members of the American Bar 
Association be polled as to whether they are members of 
the Communist Party or advocate Marxism-Leninism 
for the purpose of determining the identity of members 
within the Association against whom disciplinary action 
should be taken within the Association. (Not Adopted) 


RESOLUTION VI 
Be It Resolved, That a copy of this report, if approved 
by the House of Delegates of the American Bar Associa- 
tion, be sent to all State and Local Bar Associations in 
the United States for the information of the members 
thereof. (Adopted) 


REPORT 


This committee was established pursuant to a resolution adopted by 
the Assembly of the American Bar Association and concurred in by the 
House of Delegates on September 22, 1950 in Annual Convention. In 
order to make sure that the work of this committee is properly under- 
stood, we set out the resolution itself: 

Be It Resolved, That the President of the American Bar Associ- 
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ation appoint a special committee to study communist tactics, 
strategy and objectives, particularly as they relate to the obstruc- 
tion of proper court procedure and law enforcement; and that the 
committee appointed by the President of the Association devise 
and recommend appropriate steps to be taken to carry out its ob- 
jectives; and that the committee be authorized to cooperate with 
other loyal American organizations in the performance of the duties 
imposed by this resolution. 

In November 1950, President Cody Fowler announced the appointment 
of this committee. At the outset it was felt that the scope of the work 
to be undertaken was so extensive it would be impossible for the five 
members appointed under the resolution to do all of the work obviously 
required; therefore, President Fowler was requested to appoint a further 
committee which would act in an advisory capacity. This was done. 
The main committee met on three separate occasions with all members 
present. The advisory committee sat in with the main committee at its 
last meeting in order to review the program, the reports and recommen- 
dations of the main committee. As a result of these meetings your com- 
mittee now presents this report unanimously approved by the main 
committee as well as the advisory committee. 


DECLARATION 


The committee desires to make one thing crystal clear and in order 
to do so makes this statement without any reservation or qualification: 

Anything done, including the adoption of the resolutions herein pre- 
sented, is not done so as to prevent one charged with a criminal offense 
in any court based upon or associated with an allegation of communism 
or (Marxism-Leninism from retaining any member of the Bar of his 
own choice willing to undertake his professional representation, no mat- 
ter how unpopular or provocative this may be. We say the same with 
reference to professional representation in civil litigation. We recog- 
nize without question the right to personal selection of counsel in any 
judicial proceeding; provided, that the attorney selected is a member 
in good standing at the Bar in the jurisdiction in which the action is 
commenced. Nothing is hereby intended to interfere with the discretion 
of the courts to admit or refuse to admit by special appearance, attorneys 
who are not duly licensed practitioners of the Bar in said jurisdiction. 

We do insist, however, that counsel thus retained from the moment of 
his engagement to final judgment, both in and out of the court, must 
faithfully and honorably comply with the Rules of Court, the Canons of 
Professional Ethics and the highest traditions of the American lawyer. 
We say further, that should one charged with an offense involving a 
charge or allegation of communism or Marxism-Leninism report to the 
judge or justice presiding that he is unable to procure counsel to repre- 
sent him properly and that he requests the appointment of competent 
counsel, then the judge, justice or appropriate hearing officer should 
appoint counsel for this purpose. Counsel appointed should be an attor- 
ney of recognized skill and experience from the membership of the Bar 
in that jurisdiction. Counsel so appointed, unless for just cause, should 
promptly accept the appointment and give his very best efforts in that 
regard even to the extent of serving without compensation, if the court 
so indicates. 
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PRELIMINARY 


At the first meeting of the committee, it was agreed that in order for 
us to make an intelligent study of communist tactics, strategy and objec- 
tives it would be necessary to understand first the basic principles of 
communism. Your committee agreed that the average American citi- 
zen is convinced that communism, like sin, is bad. It was also agreed 
that there appears to be a need for further enlightenment concerning 
the basic philosophy, the aims and purposes of communism and its 
objectives. Your committee believed that we should first educate our- 
selves so as to be able to show others that the Communist Party is not a 
“political party” as that term is commonly understood in political science, 
but on the other hand is part of an international conspiracy determined 
to destroy democratic countries, such as our own, by violence, including 
the use of force and arms. Your committee consulted with recognized 
American authorities on the subject. They outlined a course of study 
for each of the members in order that we might understand as fully as 
possible what communism is and what it aims to do. That work was 
undertaken and each member of the committee diligently read and 
studied communist literature, propaganda, official reports and testimony 
taken before Congressional state legislative and other committees which 
had concluded inquiries on various aspects of the topic. 

Your committee had no fixed agenda of its work. Having in mind 
the broad scope of the resolution creating it, it agreed that its first 
efforts should be of an exploratory or investigative nature. As a result 
of what the committee has assembled up to this time, it now feels pre- 
pared to report on so much of the work as it has finished. 


COMMUNIST TACTICS AND STRATEGY 

As the result of our investigation and study, we find that the Commu- 
nist Party in the United States is part and parcel of the International 
Communist Party, completely controlled and dominated by the world 
communist movement organized in Soviet Russia, and with its true 
leaders and dictators operating out of Moscow. Dealing first with the 
part of our work required under the resolution which is directed at the 
conduct and behavior of the communist about to be brought to bar in a 
judicial proceeding, we find complete authority and documentation for 
our conclusions in the official constitution of the Communist Party, 
the writings and pronouncements of the original and successor leaders 
of which we will have more to say hereafter; the directives and instruc- 
tions given to the communist membership by the leaders of the move- 
ment in the United States and Canada, and finally in the printed pam- 
phlets and literature distributed to the membership. 

Your committee reports that in 1934 there was published, and at that 
time distributed by the International Labor Defense,! a pamphlet styled 
“Under Arrest.” This publication could be purchased at that time in 
any communist bookstore. The International Labor Defense was an 
organization set up as a part of the world communist movement immedi- 
ately to take over the defense of any person charged with any criminal 
offense, in any court or proceeding, and to furnish attorneys trained 
thoroughly and completely within the communist doctrines for this work. 
The committee cannot reproduce here the cover of this pamphlet. We 
describe it as showing a huge figure of a man standing before the Bar of 


Designated by Attorney General Tom C, Clark as a communist organization and on 
the Subversive List May 27, 1948; redesignated September 21, 1948. 
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Justice, reaching across the Court’s bench and tearing the judicial robes 
off the presiding Court, thereby exposing a hatchet bearing the legend 
“Contempt of Court,” a blackjack bearing the legend “Jail Term,” and 
a knife bearing the legend “Injunction.” This bold and brazen carica- 
ture typifies the outline of the pamphlet and the course of conduct which 
the arrested communist must, under the strict rules of the discipline of 
the party, follow with care. The Foreword of this book is quoted in part: 


“How to Defend Yourself in Court! “What to Do When Arrested and 
Questioned! 
“FOREWORD 


“This pamphlet is being issued in order to better prepare our 
whole organization to give leadership to workers on what to do when 
arrested and questioned, and how to defend themselves in the courts 


of the capitalist class justice. ... Efforts must be made to draw in 
sympathetic lawyers who will volunteer their services for this pur- 
pent... 


A few excerpts are taken from the pamphlet to illustrate our point: 

“. .. The ‘dignity’ and ‘sanctity’ of the courts are a means of 

paralyzing the struggles of the workers against capitalist institu- 
tions. . 

“The class struggle goes on in the courtroom as well as it does 
on the picket line, in the shops, and in the mines. The worker must 
learn to carry into the courtroom the same determined militancy 
that brought him there. ... 

“Even though capitalist law makes what you have done a crime, 
you must plead ‘not guilty’. ... Never plead ‘guilty.’” 

There is a specific section which deals with the conduct to be observed 
in the courtroom, part of which reads as follows: 


“Make the Court Your Forum 


“Bring out the class issues at the trial. ... If you are charged 
with criminal syndicalism, i.e., with teaching or advocating the 
overthrow of government by force or violence or charged with mem- 
bership in an organization that advocates and teaches such a doc- 
trine, and the proof by the district attorney consists of speeches 
that you made, articles that you wrote, newspapers that you read 
and support, then it is absolutely necessary for you to use the court 
for a clear and correct explanation of the economic and social views 
which you hold, of the facts of the class struggle as applied to your 


case... 
“ . . . Wherever possible, expose the anti-working class activities 
of the police, stool pigeons, and courts. ... If you were arrested in 


an anti-imperialist war demonstration, show the constant and im- 
mediate danger of war under the capitalist system... . 

“Tt is important that you insist upon answering questions put to 
you in your own way. Do not allow yourself to be bulldozed by the 
prosecutor and judge who may demand of you a ‘Yes’ or ‘No’ answer. 
You either answer your own way, or not at all... .” 

Other excerpts, ad nauseam, might be included here if time and space 
permitted. Your committee feels that the instructions contained in the 
pamphlet are, in effect, a clear directive indicating a fixed course of 
behavior when the communist is on trial. The assistance of the com- 
munist lawyer in following the directive is pointed out. The commu- 
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nist defendant must keep one objective in mind. He must use the court- 
room as a sounding board for propaganda and militant demonstration 
on behalf of the party, with complete indifference to a possible sentence 
for contempt of court. The pamphlet makes clear that above all, every- 
thing must be done to force or cause a mistrial so as to prevent the jury, 
duly impaneled to try the case, from ever returning its verdict on the 
indictment. 

Your committee believes it was tactics such as these which formed the 
basis of the outrageous conduct on the part of the defendants and their 
attorneys in the case of U.S. v. Eugene Dennis, et al,2 now pending a 
final disposition in the Supreme Court of the United States. The com- 
panion case of U.S. v. Sacher, et al? which contains a rather extensive 
review of the facts and factual situations in the written opinion of the 
court, will reinforce our conclusions. In that case eleven communists 
were indicted by a Grand Jury in New York City under the provisions 
of what is now known as the Smith Act.4 The indictment in that case 
charged the defendants with knowingly conspiring to organize as the 
Communist Party of the United States of America, a society, group and 
assembly of persons who teach and advocate the overthrow and de- 
struction of the government of the United States by force and violence, 
and knowingly and wilfully to advocate and teach the duty and necessity 
of overthrowing and destroying the government of the United States by 
force and violence. The defendants retained certain lawyers for the 
purpose of defending them under the indictment. These attorneys 
commenced a series of delaying attacks upon the indictment and then at 
trial a long protracted attack upon the method of impaneling jurors in 
that court. After all preliminary matters were disposed of unfavorably 
to the defendants the trial of the case proceeded under the indictment. 
Then, and from that time forward counsel, obviously in an effort to 
obstruct justice as found by the opinion of the Court of Appeals for the 
Second Circuit, indulged in a series of acts of misconduct such as to cause 
Judge Frank in his concurring opinion5 to condemn them. 

Your committee believes that the same course of strategy and the same 
tactics were indulged in during the trial of U.S. v. Harry Bridges held 
last year in California. As the record discloses in that trial, defense 
counsel with utter disregard for the Rules of Court or the Canons of 
Ethics did everything possible to prevent the case from being ultimately 
decided by the jury. In face of admonitions from the trial court, de- 
fense counsel persisted in misbehaving which resulted in contempt adju- 
dications and punishments by the court. 

Numerous other matters have come to the committee’s attention in- 
volving the misbehavior of counsel, not only in court proceedings, but in 
hearings before official committees of the Congress of the United States 


2 183 F. 2d 201. 
3182 F. 2d 416. 
‘ * Alien Registration Act, June 28, 1940, 54 Stat. 671. 
. . We affirm the orders punishing these lawyers not because they courageously 
aneenel their clients, (such as the lawyers contended in their written briefs on appeal) 
or because those clients were Communists, but only because of the lawyers’ outrageous 
conduct—conduct of a kind which no lawyer owes his client, which cannot ever be 
justified, and which was never employed by those advocates, for minorities or for the 
unpopular, whose courage has made lawyerdom proud. The acts of the lawyers for the 
defendants in this trial can make no sensible man proud. 
“What they did was like assaulting the pilot of an aeroplane in flight, or turning out 
the lights during a surgical operation. To use homelier words, they tried to throw a 
wrench in the machinery of justice. Whatever may have been their purpose, their acts 
might have made a trial of their clients impossible.”. .. . (Parentheses ours.) pps. 


10 F. R. D. 81. 
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or state legislative committees undertaking an investigation of com- 
munist activities. It would be burdensome to refer to them here in detail. 
We are careful to concede, and we defend to the limit of our ability, the 
right of the lawyer to advise either a client or a witness in any judicial, 
quasi-judicial or legislative hearing never to answer questions pro- 
pounded where the questions asked would in any wise interfere with 
the constitutional rights of the person interrogated; however, as part 
of the deliberate effort to evade, confuse or distort either the issue or 
the subject matter of the inquiry, certain counsel have knowingly and 
deliberately advised clients and witnesses not to answer questions which 
in no way would offend or violate their constitutional rights. This is 
part of the well-organized strategy and tactics practiced by those who 
are communists or who sympathize with the world communist movement 
to obstruct justice and to defeat the purpose of any proper judicial or 
legislative inquiry. 

Your committee believes and so reports that the attorney who prac- 
tices his profession in this manner does violence to the oath which he took 
upon admission to the Bar. He deliberately and knowingly disobeys 
the Canons of Professional Ethics, the Rules of Court and the high 
traditional standards of practice of which the American lawyer is so 
proud, and by which he becomes the trusted and respected spokesman 
for the Bar as a whole. Your committee is of the opinion that conduct 
such as this might well bring down the wrath of the American people 
upon the legal profession, and if permitted to continue would tend to 
make the Bar generally the object of scorn, derision and contempt of the 
American citizen. Your committee is of the opinion and strongly urges 
that the time has come for the organized Bar to drive such lawyers from 
the profession by immediately invoking appropriate grievance procedure 
machinery in every jurisdiction which has accorded a license to prac- 
tice to a lawyer of this type, as well as to prevent in the future the 
admission to the Bar of one embracing and practicing the doctrines of 
communism or Marxism-Leninism, as we shall hereinafter define it. 


DISCIPLINARY ACTION 


To remove a member of the Bar from practice or to refuse to grant 
him a license to practice if otherwise qualified, of course has serious 
consequences and is to a large measure difficult of accomplishment. This 
committee recognizes that courts are loath to disbar or suspend lawyers 
unless a strong and convincing case can be made justifying disbarment 
or suspension. The same may also apply upon an application for admis- 
sion. Typical questions posed might be “How can you establish that the 
lawyer involved is a communist?” “Where will you get the proof?” 
“Will the courts disbar or suspend a lawyer or refuse to permit ad- 
mission to the Bar solely on the ground that the lawyer is a communist?” 
“Won’t the courts, or at least some of them, still cling to the view preva- 
lent in so many court opinions that the Communist Party is a political 
party, as that term is understood in political science, and therefore is 
he not protected by the Bill of Rights or other constitutional guar- 
antees?” We have given a great deal of time to a study of these and 
other questions incident to the main question. In the most recent opinion 
of the Supreme Court of the United States? it was pointed out that the 
Congress as the result of investigation by its several committees could 


7 American Communications Asso. v. Douds, 339 U.S. 382, 94 L. ed. 925. Concurring 
Opinion, Mr. Justice Jackson. 
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“rationally conclude that, by its political party facade, the Communist 
Party is a conspiratorial and revolutionary junta, organized to reach 
ends and to use methods which are incompatible with our constitutional 
system.” Congress has now definitely established this fact in recent 
legislation. 

At the Second Congress of the Communist International held July 
18-August 17, 1920, there was adopted for use by the party an instru- 
ment known as “Statutes, Theses, and Conditions of Admission to the 
Communist International.” This instrument was referred to and dis- 
cussed by the late Chief Justice Stone in the minority opinion written 
by him in Schneiderman v. U.S.® He included as part of his opinion 
excerpts from this document. This document alone, in the opinion of this 
committee, brings into clear focus a conclusion that the Communist Party 
of the United States is not a political party as such, but is an integral 
part of what is a world-wide conspiracy to overthrow the democratic 
governments of the world by force and violence, 

If, therefore, we assume that communism is a world-wide conspiracy, 
then your committee feels that if any lawyer became a member of the 
party, or embraced and practiced its philosophy, he then became a party 
to the conspiracy. We are of the opinion that by doing so he deliber- 
ately, knowingly and intentionally violated his oath taken upon admis- 
sion to the Bar to support and defend the Constitution of the United 
States, as well as of the state which admitted him. He is no longer a fit 
or proper person to practice the profession of the law. He has become 
a person morally and intellectually unfit therefor and should be com- 
pelled to face disciplinary charges calling for his disbarment or suspen- 
sion. We feel that if disbarment proceedings are invoked on this theory 
and it can be proven by competent evidence that the attorney is a mem- 
ber of the Communist Party, or that he has embraced and practiced 
Marxism-Leninism, the court before whom he is brought for disbarment 
has the power and should, and we feel will, disbar or suspend, depending 
on the circumstances of each case. Additional legal authority for this 
proposition is found in a recent Canadian Appellate Court opinion.!° 

We feel that at one time or another certain lawyers joined the move- 
ment as active party members or party followers, and later withdrew 
from all connections with or attachments thereto and repudiated it and 
all it stands for. If it can be established by competent proof that the 
severance is complete and the repudiation is genuine and sincere, such 
facts should be taken into consideration in the investigation and dispo- 
sition of cases of this kind. 

To establish our point that communist philosophy is in direct conflict 
with the oath of the lawyer, we refer to further literature issued and 
published by the Communist Party through its admitted leaders. In 1935 
there was published and widely distributed in this country a publication 
styled “The Communist Party: A Manual of Organization,” by J. Peters, 
who is well known as the communist liaison between Moscow and the 
Communist Party in the United States.!1 The preface of the Manual 
was written by Jack Stachel, one of the leaders of the Communist Party 
in the United States and one of the defendants in the case of U.S. v. 
Dennis. In the preface Stachel points out that the Manual was published 

. boternel Security fat of 1950 ch. 1024—P.L. 831, 81st Cong. (McCarran Act). 
Martin ’ - u ooh of British Columbia, 3 Dom. LL. Rep. 173 (1950) 


First Report Un-American Activities, Washington State, 1948 (Report of Joint 
egislative Fact-finding Committee of Un-American Activities) p. 618 
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with the approval of the party in the United States and was to be used 
as a basis for organizational] activities. At page 104 of the Manual the 
author, Peters, says as follows: 


“What are the Conditions for Membership in the Communist Party? 


“The conditions for membership in our Party are contained in the 
following pledge read by Comrade Browder to 2,000 workers who 
were initiated into the Party in the New York District in 1935. 

“T now take my place in the ranks of the Communist Party, the 
Party of the working class. I take this solemn oath to give the best 
that is in me to the service of my class. I pledge myself to spare no 
effort in uniting the workers in militant struggle against fascism 
and war. I pledge myself to work unsparingly in the unions, in the 
shops, among the unemployed, to lead the struggles for the daily 
needs of the masses. I solemnly pledge to take my place in the fore- 
front of the struggle for Negro rights; against Jim-Crowism and 
lynching, against the chauvinist lies of the ruling class. I pledge 
myself to rally the masses to defend the Soviet Union, the land of 
victorious Socialism. I pledge myself to remain at all times a vigi- 
lant and firm defender of the Leninist line of the Party, the only 
line that insures the triumph of Soviet Power in the United States.’ ” 

“Our Party application carries this declaration: 


“‘The undersigned declares his adherence to the program and 
statutes of the C.I. and the Communist Party of the U.S.A. and 
agrees to submit to the discipline of the Party and to engage actively 
in its work.’” 

“On the basis of this declaration we could enumerate the condi- 
tions for membership in the Party in the following way: 

“1, Activity in a unit; 

“2. Regular payment of membership dues; 

“3. Adherence to all decisions of the Comintern and of the Party; 

“4, Adherence to the discipline of the Party.” 

Your committee is not advised as to whether every person who joined 
the Communist Party was required to take this particular oath. Our 
investigation would indicate that in recent years in order not to run afoul 
of Federal and state legislation the formal pledge, as such, has not been 
exacted. Party cards so far as we can learn are no longer in use. This, 
undoubtedly, is being done to avoid the likelihood of detection, and pos- 
sibility of prosecution under the recent new anti-communist statutes.!2 
In the case of U.S. v. Dennis, testimony was given to indicate clearly 
that as a result of this legislation, the leaders of the party in America 
have in effect ordered most of the activities conducted from the under- 
ground.18 Nevertheless, your committee is satisfied that whether the 
pledge was taken, or whether the card was carried, all who joined the 
movement were and still are completely indoctrinated with the principles 
and aims of communism, either in group or cell meetings, in propaganda, 
literature or writings, and in secret schools conducted by the party. 
Under the strict rules of discipline which the members must accept and 


abide by, they still agree to practice substantially all that the above 
pledge demands. 





1% Alien Registration Act, June 28, 1940, 54 Stat. 671; T. 18, ch. 115, secs. 2385-6, 
as amended, 54 Stat. 1201, et seq. 

18 Vol. 6 R. 4479; Vol. 7 R. 5055; 5267, 5079. Transcript evidence U.S. v. Dennis, 
No. 336, Supreme Court, U.S. 
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We are of the opinion that any member of the Bar who is a member 
of the Communist Party, with or without a pledge, or who embraces 
and practices the doctrines and principles of communism, either as an 
ardent communist, or as a fellow traveler, ipso facto, repudiates 
his oath taken upon admission to the Bar. He cannot, in good conscience, 
continue to support and defend the Constitution of the United States 
and of the state which admitted him, as he had sworn and promised to 
do so long as he remains a member of the Bar and, at the same time, as 
a communist, or party follower, believe in, teach, advocate or demand 
the overthrow of the government of this country by force and violence. 
We urge prompt disciplinary action on the part of the Bar as a whole 
in an effort to remove him from the practice of the law. 


OBJECTIVES 
The objectives of the Communist Party are clearly expressed in a 
book, entitled “Toward Soviet America,” published in 1932 by William 
Z. Foster, the admitted National Chairman of the Communist Party of 
the United States, in which he arrogantly says: 

“The Soviet court system will be simple, speedy and direct. The 
judges, chosen by the corresponding Soviets, will be responsible to 
them. The Supreme Court, instead of being dictatorial and virtually 
legislative, as in the United States, will be purely juridical and 
entirely under the control of the Central Executive Committee. The 
civil and criminal codes will be simplified, the aim being to proceed 
directly and quickly to a correct decision. In the acute stages of the 
revolutionary struggle special courts to fight the counter-revolution 
will probably be necessary. The pest of lawyers will be abolished. 
The courts will be class-courts, definitely warring against the class 
enemies of the toilers. They will make no hypocrisy like capitalist 
courts, courts, which, while pretending to deal out equal justice to 
all classes, in reality are instruments of the capitalist State for the 
repression and exploitation of the toiling masses.” p. 273. 


BAsIc COMMUNISM 


The committee is of the opinion that we should set out as part of this 
report some brief outline of basic communism. We could not possibly 
set out in detail all of the principles upon which basic communism rests. 
Briefly we can outline the following: 

In 1848 Karl Marx and Frederich Engels wrote the original Manifesto 
of the Communist Party. The Manifesto is in reality the foundation of 
the movement. Its introductory contains this language: 

“It is high time that communists should openly, in the face of the 
whole world, publish their views, their aims, their tendencies. .. .” 

There is no question that an unbelievable amount of literature and 
other published writings have carried out this idea. In other words, the 
communists have made no attempt to hide their aims or their purposes. 
Both in theory and practice the ultimate aim of communism is to estab- 
lish throughout the world a dictatorship of the proletariat. The Mani- 
festo makes clear the theory or philosophy of both Marx and Engels. 
Having in mind a definition of the word “bourgeoisie” and “proletariat”’4 
as defined by them, the following appears in the Manifesto: 


1 “By bourgeoisie is meant the class of modern capitalists, owners of the means of 
social production and employers of wage-labour; by proletariat, the class of modern wage 
labourers who, having no means of production of their own, are reduced to selling their 
labor power in order to live.’ Communist Manifesto, p. 46. 
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“The theory of the Communists may be summed up in the single 
sentence: Abolition of private property. . 

“And the abolition of this state of things i is s called by the bourgeois, 
abolition of individuality and freedom! And rightly so. The aboli- 
tion of bourgeois individuality, bougeois independence, and bour- 
geois freedom is undoubtedly aimed at... 

“In a word, you reproach us with intending to do away with your 
property. Precisely so; that is just what we intend.” 

The Manifesto then lays down ten preliminary steps to be attained 
before the dictatorship of the proletariat takes over:15 

“1. Abolition of property in land and application of all rents of land 
of public purposes. 

“2. A heavy progressive or graduated income tax. 

“3. Abolition of all right of inheritance. 

“4. Confiscation of the property of all emigrants and rebels. 

“5. Centralization of credit in the hands of the state, by means of 
a national bank with state capital and an exclusive monopoly. 

“6. Centralization of the means of communication and transport 
in the hands of the state. 

‘7. Extension of factories and instruments of production owned by 
the state; the bringing into cultivation of waste lands, and the 
improvement of the soil generally in accordance with a common 
plan. 

“8. Equal obligation of all to work. Establishment of industrial 

armies, especially for agricultures. 

“9. Combination of agriculture with manufacturing industries; 
gradual abolition of the distinction between town and country, 
by a more equable distribution of the population over the coun- 
try. 

“10. Free education for all children in public schools. Abolition of 
child factory labor in its present form. Combination of educa- 
tion with industrial production, etc.” 

The committee concludes that this book is authentic; it is the Horn- 
book of every communist; it is a definite program of action in the estab- 
lishment of the dictatorship of the proletariat; it is not self-executing, 
but requires implementation; it is “Marxism.” 


After Marx and Engels the voice of authority became the man known 
to the world as “Lenin.” He has already been elevated to sainthood'® by 
the Soviet communists, and is revered and worshiped throughout the 
Communist Party of the world as the “gifted and inspired leader.” 
He was a most prolific writer and has implemented or enlarged the doc- 
trines of Marx and Engels. Today all Soviet dogma is more or less 
traced to Lenin, his teachings and interpretations of communism. He, 
too, makes clear what the aims, purposes, tactics, strategy and objectives 
of the movement must be, as can be seen from his works, part of which 
we quote: 

“We have already said above and shall show more fully later 
that the teaching of Marx and Engels regarding the inevitability of 
a violent revolution refers to the bourgeois state. It cannot be 
replaced by the proletarian state (the dictatorship of the prole- 
tariat) through ‘withering away,’ but, as a general rule, only 


» Ibid. p. 30. 
© “Lenin is our teacher and we Soviet people are Lenin's disciples.” Lenin by David 
Shub, published 1950, by the New American Library. 
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through violent revolution. ... The necessity of systematically fos- 
tering among the masses this point of view about violent revolution 
lies at the root of the whole Marx’s and Engels’ teaching. 

“The replacement of the bourgeois by the proletarian state is 
impossible without a violent revolution. .. .17 


“It is clear that the liberation of the oppressed class is impossible 
not only without a violent revolution, but also without the destruc- 
tion of the apparatus of state power.’’!8 

“The dictatorship of the proletariat is the most determined and 
the most ruthless war waged by the new class against the... enemy 

. the dictatorship of the proletariat is necessary, and victory over 
the bourgeoisie is impossible, without a long, stubborn and desperate 
war of life and death, a war which requires perseverance, disc:pline, 
firmness, inflexibility, and unity of will... .1% 

“It follows that for revolution it is essential, first, that a majority 
of the workers (or at least a majority of the class-conscious, think- 
ing, politically active workers) should fully understand the neces- 
sity for revolution and be ready to sacrifice their lives for it; sec- 
ondly, that the ruling classes be in a state of governmental crisis 
... and makes it possible for the revolutionaries to overthrow it rap- 
idly.”29 

“Can such a radical transformation of the old bourgeois system 
of society be achieved without a violent revolution without the dic- 
tatorship of the proletariat? 

“Obviously not. To think that such a revolution can be carried out 
peacefully within the framework of bourgeois democracy 
means one of two things. It means either madness, and the loss of 
normal human understanding, or else an open and gross repudiation 
of the proletarian revolution... .”21! 


If there is any question as to what is contemplated by the revolution 


referred to anywhere in the communist movement, Lenin makes it clear 
beyond a doubt when he says: 


“Have these gentlemen ever seen a revolution? Revolution is 
undoubtedly the most authoritative thing possible. It is an act in 
which one section of the population imposes its will on the other by 
means of rifles, bayonets, cannon, i.e., by highly authoritative means, 
and the victorious party is inevitably forced to maintain its su- 
premacy by means of that fear which its arms inspire in the reac- 
tionaries. (Would the Paris Commune have lasted a single day had 
it not relied on the authority of the armed people against the bour- 
geoisie? Are we not, on the contrary, entitled to blame the Commune 
for not having made sufficient use of this authority?) And so: either 
—or: either the antiauthoritarians do not know what they are talking 
about, in which case they merely sow confusion; or they do know; 
in which case they are betraying the cause of the proletariat. In 
either case they serve only the interests of reaction.’’22 

“In Russia we abolished, and rightfully abolished, the bourgeoisie 


17 State and Revolution, pps. 19-20, Lenin. 

# Ibid. p. 9. 

*% Left Wing Communism: An Infantile Disorder, p. 9, Lenin. 
*” Ibid. p. 65 

* Problems of Leninism, p. 20, Stalin. 

% State and Revolution, p. 53, Lenin, 
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Legal Bar, but it is reviving in the guise of ‘Soviet’; ‘legal defend- 
ers’ 9993 
The committee concludes that in communism it is implicit that the dic- 
tatorship of the proletariat can only be established by revolution; that 
revolution means by physical force and violence. The revolution was not 
intended to apply only to Soviet Russia. It covers every country on the 
face of the globe which calls itself a democratic nation and which guar- 
tanees to its people a republican form of government and a free system. 
Lenin not only makes that clear in his published works, but after his 
death Stalin, now in the driver’s seat, took over and became and still is 
the leader of the movement. Stalin, likewise, is a prolific writer and has 
contributed much literature and propaganda on behalf of the movement. 
One or the other has written: 

“To put it briefly: the dictatorship of the proletariat is the do- 
minion of the proletariat over the bourgeoisie, a domination THAT 
IS UNTRAMMELED BY LAW AND BASED ON VIOLENCE 
AND ENJOYS the sympathy and support of the toiling and ex- 
ploited masses.’’24 (Italics supplied by Stalin.) 

“‘The existence of two diametrically opposed social systems gives 
rise to the constant menace of capitalist blockade, or other forms of 
economic pressure, of armed intervention, of restoration. Con- 
sequently, nothing but a victorious socialist revolution in a number 
of countries can provide the guarantee for the final victory of so- 
cialism, that is to say, guarantees against restoration . . . Leninism 
teaches that the final victory of socialism, in the sense of full guar- 
antee against the restoration of bourgeois relations, is possible only 
on an international scale. .. .’ "25 

“The main task of contemporary Communism in Western 
Europe and America is to acquire the ability to seek, to find, to 
determine correctly the concrete path, or the particular turn of 
events that will bring the masses right up to the real, decisive, last 
and great revolutionary struggle.” 

“Then there is the question: can a country, in which the dictator- 
ship of the proletariat has been established, consider itself fully 
guaranteed against foreign intervention, and consequently against 
the restoration of the old order, without the victory of the revolu- 
tion in a number of other countries, a question which must be an- 
swered in the negative.”27 

The “. . . historical mission of the Soviets (is) to be the grave- 
digger. . . .28 

“In Western Europe and America parliament has become an 
object of special hatred to the advanced revolutionaries of the work- 
ing class... .29 

“|. . revolutionaries who are unable to combine illegal forms of 
struggle with every form of legal struggle are very bad revolution- 
aries.”’30 

“The revolutionist will accept a reform in order to use it as a 
means wherewith to link legal work with illegal work, in order to 


23 Left Wing Communism, Lenin, 

“ (Cf, State and Revolution, Lenin; Foundations 
2% Problems of Leninism, p. 71, Stalin. 

*6 Left Wing Communism, p. 76, Lenin. 

? Problems of Leniniam, p. 62. Stalin. 

** Left Wing Communism, p. 70, Lenin, 

* lbid. pps. 45-46, 

" Thid. p. 76 


of Leniniam, Stalin, 
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use it as a screen behind which his illegal activities for the revolu- 
tionary preparation of the masses for the overthrow of the bour- 
geoisie may be intensified.’’31 
The committee concludes that the movement is world-wide and includes 
among its objectives the destruction of America and all that it implies. 


Wuat Is MARXISM-LENINISM? 
Lenin himself defines it thus: 


“A Marxist is one who extends the acceptance of class struggle to 

the acceptance of the dictatorship of the proletariat.” .. . 32 
Stalin, likewise, defines Leninism thus: 

“Leninism is Marxism in the epoch of imperialism and of the pro- 
letarian revolution, or, to be more exact, Leninism is the theory and 
tactics of the proletarian revolution in general, and the theory and 
tactics of the dictatorship of the proletariat in particular.”33 


THE COMMUNIST PARTY OF THE UNITED STATES 


Your committee believes that the American people, unfortunately, and 
this includes a number of our courts, with typical American vigor and 
consistency, have leaned over backwards to make certain that the Com- 
munist Party, if a political party, should be accorded all rights to assert 
its doctrines and philosophies, even though unpalatable and unbelieved 
by those who disagree with them. 

The committee believes that the American people have for too long a 
time adopted and maintained a laissez faire attitude towards the Com- 
munist Party. It was common for the average citizen to exclaim: 
“What can a handful of communists do in this country?” Or, “Let them 
pop off and they will soon fade out of the picture.” The tragedy of this 
type of thinking now confronts us. It may have taken the recent trials 
referred to hereinabove or possibly the Korean situation to bring us to 
our senses, but your committee is certain beyond any peradventure of 
doubt that the Communist Party of the United States is not a political 
party. Nor was it ever intended to be a political party as we understand 
that expression in the United States of America. We assert as strongly 
as we can make utterance that the Communist Party of the United States 
is part of an international conspiracy to destroy this country. The 
communist, by virtue of his membership and under the strict discipline 
of the party, is part of the agency to accomplish the aims and objectives 
of the Communist International. The fellow traveler or the party line 
follower, although not a communist, per se, who knowingly participates 
in the movement is, in the opinion of this committee, just as much a part 
of the conspiracy as the established communist himself. He is an “aider 
and abettor” to the same extent as any person who helps in the com- 
mission of any other crime. It is time for the American Bar Associa- 
tion to join with others in helping to bring to the attention of the Ameri- 
can people the seriousness and the appalling consequences to come if the 
movement is successful. 


31 Foundations of Leniniam, p. 101, Stalin, 
® State and Re: olution, p. 28. Lenin. 
% Foundations of Leninism. 
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ON THE RESOLUTIONS 


The committee believes that we should justify our recommendations 
by cleaning first, our own house. If it can be ascertained that any com- 
munist lawyer, or one who has been a communist lawyer and has not 
repudiated the party as hereinabove outlined, is a member of the Ameri- 
can Bar Association, the committee feels that he should be forthwith 
relieved of his membership. We find appropriate machinery within the 
Constitution and By-Laws of the Association®4 to take care of this mat- 
ter. That is the purpose of Resolution I. 

Your committee likewise believes that the American Bar Association 
should strongly and persistently recommend to all State and Local Bar 
Associations that they take similar action within their own ranks. The 
communist lawyer should not be permitted to hold membership in any 
Bar Association. That is the purpose of Resolution II. 

Your committee has indicated hereinabove its unanimous and very 
strong feeling that the communist lawyer should either be disbarred or 
suspended from the practice of the law. It strongly recommends the 
adoption of Resolution III. It feels that by the adoption of this resolu- 
tion the Bar will be able to face the American people with pride. 

In order to implement Resolution I and to convince the public at large 
that we are determined to remove communist lawyers from our ranks 
and to do whatever is reasonably possible in order to make that determi- 
nation effective, your committee feels that the members of the American 
Bar Association should be polled and requested to declare whether they 
are members of the Communist Party or whether they advocate and 
believe in Marxism-Leninism. That is the purpose of Resolution V. 
There is no thought in our minds of “guilt by association” or interfer- 
ence with freedom of thought or speech. 

Your committee unanimously concurs in the action of the Board of 
Governors of the Association in requiring all future candidates for ad- 
mission into membership of the Association to declare whether they 
have been or are now members of the Communist Party. 

Your committee also gave much study to the resolution of the House 
of Delegates passed at a meeting of the Assembly in 194935 aimed at 
legislation which would prevent picketing, etc., at or about court houses 
or other buildings wherein trials were being held in which communists 
were involved. Such legislation is now enacted by the recent passage of 
the Internal Security Act of 1950. Your committee concurs fully 
in the adoption of this legislation to prevent such practices. 


MANUAL 

We have attempted to point out hereinabove that so little is really 
known and understood about the communist movement, that it is diffi- 
cult to discuss it, understand it, and above all explain it to others because 
of a lack of knowledge. Your committee feels that the American lawyer 
is looked up to in every section of the land as a leader, not only in legal 
matters, but in political, economic, patriotic, social and religious matters 
as well. Usually he is on the Board of Directors of the bank, the hospi- 
tal, the club or the church. He is a member of the Parent-Teacher or- 


' Constitution, ABA, Art. II, See. 3. 
“ 74 A.B.A. Rep. 153, 415 (1949). 
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ganizations. He is the speaker before patriotic and social gatherings. 
Generally he is looked up to as a fountain-head of knowledge in all 
matters affecting the life and security of the citizen. Your committee 
feels that he should be thoroughly acquainted with the doctrines and 
teachings of communism so as to be able to clearly explain it to those 
who look to him for leadership and guidance. Your committee believes 
that expressions such as “dialectical materialism,” “‘revisionism,” “oppor- 
tunism,” and “democratic centralism” are expressions of definite mean- 
ing and purpose within the communist movement. The American lawyer 
should be educated as to their meaning. For that reason your committee 
believes that the American Bar Association should permit and authorize 
it to assemble and print a pocket manual setting out clearly, in language 
which can be readily understood, and which can be properly documented 
to explain what communism really is, what it aims to do to the people 
of this country—and how it can be recognized and its propaganda 
answered or disputed. Your committee believes that this would be a 
real contribution by the Association to the general public; it further 
believes that if adopted by the American Bar Association there is a 
strong likelihood of it being reprinted and distributed by other organi- 
zations and used for like purposes. 


CONTEMPT OF COURT 


There remains one item which cannot be reported on because your 
committee could not humanly dispose of it up to the present time. That 
has to do with the “contempts procedure” in our courts. This is a mat- 
ter of great concern to the Bench and the Bar as a whole. In view of 
some of the recent opinions of the United States Supreme Court, and in 
view of the minority opinion in the Sacher case, supra, we have attempted 
to ascertain whether the Rules of Court and particularly the Federal! 
Rules of Criminal Procedure might not need amendments. We also gave 
some thought as to whether further legislation might be required. The 
matter is now before us for further study and we hope to report on this 
disturbing subject at the September meeting of the House of Delegates. 


WorK WITH OTHER ASSOCIATIONS 


The resolution creating this committee directed it to cooperate with 
other associations. We report that we have been in close cooperation 
with the American Legion and its Committee on Un-American Activities. 
We have exchanged ideas frequently and are happy to report that the 
officers in the Legion have been and will continue to be most coopera- 
tive and solicitous of our efforts. We are told that other organizations 
will contact us in an effort to cooperate and coordinate their activities. 
They will be most welcome. 


CONCLUSION 


Your Committee has made every effort to be objective in performing 
the duties imposed upon it. Our search for the facts upon which our 
conclusions have been reached and our recommendations here presented 
was conducted on a lawyer-like basis. We were not influenced by any 
so-called hysteria or loose-name calling. That we deplore. This is seri- 
ous business. Our country may be in danger. We urge those who may 
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be called upon hereafter to implement our work to do so as good lawyers 
should. Make every investigation fair and thorough so as to get the truth. 
Make sure every constitutional guarantee is accorded as investigations 
proceed or charges are filed; but, when conclusions are reached upon 
satisfactory proof, let us then meet the issue promptly and with grim 
determination. 


Respectfully submitted, 


COMMITTEE TO STUDY COMMUNIST 
TACTICS, STRATEGY AND OBJECTIVES 

Austin F. Canfield, Chairman 
Jas. Madison Blackwell 
Tracy E. Griffin 
Egbert L. Haywood 
Clarence Manion 


ASSOCIATE AND ADVISORY COMMITTEE 
Oscar W. Baker, Sr. 
Galloway Calhoun 
R. S. Hemingway 
Jackson J. Holtz 
Ray Murphy 
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REPORT OF nn CONSTITUTIONAL 


On April 25 Senator Conte, chairman for the committee 
reported the following order. 


[Senator COLLINS and Representative KEy of Winthrop 
dissent.] The order was referred under Joint Rule 29 to the 
Committee on Rules of the two branches, acting concurrently 
(Senate Journal April 26). 


Ordered, That the committee on Constitutional Law is 
hereby authorized to sit during the recess of the General 
Court for the purpose of making an investigation and study 
of the subject matter of current House Document numbered 
426, relative to banning the Communist Party in the Common- 
wealth; of Appendix C-I of current House Document num- 
bered 2323, relative to crimes against the government, sub- 
versive organizations and the loyalty of candidates for public 
office and of officers and employees of the Commonwealth or 
of any political subdivision thereof; and of Appendix C-II of 
said current House Document numbered 2323, relative to re- 
quiring attorneys-at-law to take an oath of loyalty to the 
principles of the Constitution of the United States and of the 
Commonwealth. Said committee may expend for expenses 
and for legal, expert, clerical and other assistance such sums 
as may hereafter be appropriated therefor, and shall report 
to the General Court the results of its investigation and 
study, and its recommendations, if any, together with drafts 
of legislation necessary to carry such recommendations into 
effect, by filing the same with the Clerk of the House of Repre- 
sentatives on or before the first Wednesday of December in 
the current year. 


The “Quarterly” for December 1950, contained the petition 
for Mandamus in Sears et al v. Hurley et al challenging the 
validity of the popular vote on the old age assistance initiative 
petition at the election in November 1950. On May 3rd the 
court decided that the vote was unconstitutional. The full 
opinion will be printed in our next issue for the information 
and convenient reference of the bar. 
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How the family lawyer benefits 
by our services 


In terms of time and money, the family lawyer 
will often find it economical to use our services as 
Agent. Acting in this capacity, we relieve him of 
the mechanical details of management, as in- 
structed, including: 

Custody of securities 

Collection of income and other servicing of securities 
Bookkeeping in all routine aspects 

Furnishing income tax data 

Immediate or periodic reports on all transactions 
Suggestions regarding the draft of a will or trust as our 


experience may prompt 


Please feel free to consult us at any time. We 
shall be glad to explain how our services as Agent 
may be of assistance to you. 
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The latest statement of law and collection of authorities in an 
important area of practice. Special attention to important prob- 
lems, such as tort liability and bankruptcy. Special supplement 
on applicable Housing and Rent Act.—$12.50 


CROCKER’S NOTES ON COMMON 
FORMS, 6th Ed. and 1949 SUPPLEMENT 
by Rocer W. Swam 


A comprehensive statement of the law of Real Property in 
Massachusetts. The new bound Supplement brings the parent 
volume to date and provides a special appendix on Title Exami- 
nation. 2 volumes—$20.00 


HAND BOOK OF MASSACHUSETTS 
EVIDENCE, 2nd Ed. 


by W. Barton LeacH 


An up-to-date statement of the Massachusetts rules of evidence, 
supported throughout by references, pertinent statutes, rules of 
court and leading State and Federal decisions. Extra wide 
margins and special paper for ink annotations.—$3.00 


Published by 


LITTLE, BROWN & COMPANY 
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